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FRANK WHITE ET AL. VS. HENRY ESCHER ET jkj. 


a 


Supreme Court of the District of Columbia 


Xo. 396361 in equity 


Jak. Robert Sigg-Fehr, Gottfried Rudolph 
Baumann-Kienast, and Edmund Gams, com¬ 
plainants 

vs. 

Frank White. Individually and as Treas- 
urer of the United States of America; James 
C. Davis, individually and as Director Gen¬ 
eral of Railroads; Thomas W. Miller, as 
Alien Property Custodian; and Arthur von 
Briesen, Fritz von Briesen, Hans von Briesen, 
and Otto von Schrenk, copartners in the 
practice of law under the name of Briesen & 

Schrenk, defendants 

United States of America, I 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the ^District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed an|d proceed¬ 
ings had, in the above-entitled cause, to wit: I 

! 

1 Bill of coTuplaint for inpmction \ 

I 

Filed December 8, 1921 | 

In the Siijireme Court of the District of Columbia 

Equity. No. 39036 I 

Jak. Robert Sigg-Fehr, Goi'tfried Rudolph BaumanN-Kjenast^ 

and Edmund Gams, complainants I 

against , 

I 

Frank White. Individually and as Treasurer of ti^e United 
States of America; James C. Davis, Individuallv and as Director 

' ^ I 

General of Railroads; Thomas AV. Miller, as Alien Property Cus¬ 
todian. and Arthur von Briesen, Fritz von Briesen, jHans von 
Briesen, and Otto von Schrenk. Copartners in the Practice of Law 
under the Name of Briesen & Schrenk. defendants ! 

i 

I 

To the IIou/)rahle Judges of the Supreme Court of the Dutrict of 
Columbia, sitting in equity: i 

Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann Kienast, and 
Edmund Gams, individually and as a copartnership organized under 
the laws of the Confederation of Switzerland, bring this bjll against 
Thomas AAa Aliller. as Alien Property Custodian, and agaihst Frank 
White, a citizen of the State of North Dakota, in the Unified States 
of America, having a permanent domicile in said State !of North 
Dakota, but at the present time residing in the city of AVj^shington, 
District of Columbia, and now the duly appointed, qualified, and 
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the said John Barton Pavne and has continued to act as such Director 
General of Railroads up to the present time. 

V. That the defendants Arthur, Frite, and Hans von Briesen and 
Otto von Schrenk are citizens and residents of the State of New 
York, and that at all of the times hereinafter mentioned they were 
and still are members of the bar of the State of New York, and 
copartners en"a<red in the practice of law in the city of New York. 

VI. The Confederation of Switzerland, of which the complainants 
are residents, is not. and never has been, at war with the United 
States of America, and the complainants, both at the present time 
and during all of the times hereinafter mentioned, are not and were 
not enemies of the United States of America, either within the mean¬ 
ing of the trading with the enemy act or otherwise. 

VII. Locomotive Superheater Company (hereinafter called 
4 the Superheater Com})anv) is a corjwration of the State of 
Delaware, having an authorized capital of $*2.o00.()00. consist¬ 
ing of 25.000 shares of stock, all of one class, of rite ])ar value of 
$100 ])er share of which 24.875 were issued and outstanding. During 
all of the times mentioned in this comj)laint said company had. and 
still has. its princij)al office and place of business in the city of New 
York and was and is chiellv eniraired in the business of manufactur- 

% V 


mg and selling and of licensing others to manufacture and use. ])arts 
and ap])liances foi* railroad locomotives, and ])articularly locomotive 
superheaters. Said company has property and assets of great value 
and conducts a highly profitable business, and the shares of its stock 
are accordinirlv verv valuable. 


VIII. On the Sth day of November. lOlG. complainants acquired 
by purchase from Schmidt’sche Heissdampf-Gessellschaft. a German 
corpoi-ation doing business in Cassel. Germany (hereinafter called 
the German Corporation). 12.825 shares of the capital stock of the 
Su})erheater Comj)any. with dividends from January 1st. 1917. at 
a price per share equal to double the par value, payable in Swiss 
funds in Zurich. Switzerland. By the .said purchase the complain¬ 
ants became the then pre.sent owners of such .stock and became entitled 
to })ossession thereof and to the transfer thereof on the books of the 
Superheater C\)m])any. and entitled to receive the dividends thereon, 
subject to the temporary retention of custody of said stock and 
dividends by Messrs. Briesen c'c Schrenk. as trustees for complainants, 
until the payment of the purchase price, as will more fully appear 
]n*e.sently lierein. 

IX. Upon information belief, said 12.825 shares of stock thus pur¬ 
chased were i)art of a block of 13.490 shares of the capital stock of 
the said Superheater Company, which for some time j)rior to 
October 2nd. 1914. had Ix'en represented by one certificate. No. 134, 
issued to said German Corporation and in its name. This certificate 
at the time of the declaration of war between Great Britain and Ger¬ 
many had been left for safe-keeping in the city of London. Said cer¬ 
tificate. as above stated, was issued in the name of said Schmidt'sche 
Heissdampf-Gessellsc*haft and was unendorsed. On or about 
October 2nd. 1914. at the instance and request of said German Corpo¬ 
ration. said certificate No. 134 was cancelled upon the books and 
records of said Superheater Company without surrender of the 
original certificate and in lieu thereof there were issued a certificate 
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or certificates in the name of Briesen & Knauth for 2,500 of said 
13,490 shares. Said Briesen & Knauth had no beneficial iijiterest in 
said shares but held the same as trustees or agents for said German 
Corporation. On or about January 1, 1916, the firm of Briesen & 
Knauth was dissolved by the death of said Knauth and jwas suc¬ 
ceeded by the partnership of Briesen & Schrenk, named a^ defend¬ 
ants herein, and said 2,500 shares of stock were later transferred 
upon the books of said corporation from Briesen & Khauth to 
Briesen & Schrenk and a certificate or certificates for such number 
of shares duly issued and delivered to said partnership of Briesen & 
Schrenk. On or about February 21,1916, said German Corpo- 
5 ration caused 4,250 additional shares of said block of 13,490 
to be transferred upon the books of said corporation in the 
name of said Briesen & Schrenk and certificates therefor were duly 
issued, so that there then stood, after said transfers, 6,750 of said 
shares in the name of Briesen & Schrenk and 6,740, being the re¬ 
mainder of said 13,490, in the name of said German Corporation and 
said shares of stock thus stood upon the books of said Corporation 
at the time that complainants purchased from said German Corpo¬ 
ration 12,825 of said shares. | 

X. Prior to and at the time of the making of said purchase of 
said 12.825 shares of stock, the complainants were aware of the 
fact that a certificate of stock in the name of said German Corpo¬ 
ration and representing the shares of stock which were tlui subject 
of said purchase was on deposit in the city of London: and com¬ 
plainants assumed that possession of said certificate for purposes of 
surrender in connection with transfer of tlie shares df stock 
purchased by complainants probably could not be obtained!so long 
as war between Germany and Great Britain should continue: and 
complainants further were aware of the fact that said certificates 
representing said shares might be the subject of seizure! by the 
British Government and that so long as the war continued Bie ulti¬ 
mate transfer of said stock to complainants upon the books^ of the 
Superheater Company might be embarrassed or hindered or jdelayed 
by some action upon the part of the British Public Trustee dr some¬ 
one claiming under him and that complainants, as a result thereof, 
might be subjected to dela}' or become involved in litigatic^n. Be¬ 
cause of these considerations, complainants required that as part 
of the sale transaction it should l>e agreed l)etween the vendor and 
them that the purchase price should not be payable until six months 
after the termination o‘f the war (when complainants hoped that 
the anticipated difficulty above described would no longer exist) and 
it was agreed that in the meantime the shares should be held by 
Messrs. Briesen & Schrenk, as trustees for the complainants, and 
the dividends accumulated in a bank (Leu & Co., a Swiss banking 
corporation) so that they could be applied at the proper tjme on 
account of the purchase price, with the exception of 1 per Centum 
of such dividends which were to be paid over to the complainants 
as received in order to enable them to defray any expenses! which 
they might incur in the transaction pending the final payment of 
the purchase price. Certain contracts embodying these provisions, 
among others, were accordingly executed and delivered in !^urich, 
Switzerland, on the 8th day of November, 1916, and translations 
thereof are here annexed. They are the contract of sale between 
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the complainants and the German Corporation, marked “ Exhibit 
A’’; agreement between the complainants and Messrs. Briescn & 
Schrenk, constituting the latter trustee for the complainants, marked 
‘‘Exhibit B”; and agreement between the complainants and the 
German Corporation and Leu S: Co., respecting accumulation of 
dividends, marked ‘‘ Exhibit C.'' Inasmuch as the copartnership 
agreement between your complainants is, by reference, incorporated 
in the agreement last above named, a translation of said co- 
6 partnershipship agreement is also annexed hereto, marked 
“ Exhibit I).*' The agreement Exhibit B *’ was, however, 
not executed by Messrs. Briesen Schrenk in Switzerland, but, 
after execution by complainants, was forwarded by them to Messrs. 
Briesen c'c Schrenk in the United States and there executed by them. 

XI. As above set forth, at the time when tlie said sale was made, to 
wit, on November 8. IhlG, G.ToO shares out of said block of 13.490 
shares originally represented by said certificate Xo. 134 were regis¬ 
tered uj)on the books of said Superheater Company in the name of 
said Briesen Oc Sclirenk. and lliereafter, in order that tlie vendor the 
said German Corj)oration. might make delivery of the total of 12.8*25 


shares to Briesen vJc Schrenk to be by them held as trustees for com¬ 
plainants pursuant to the terms of the contracts aforesaid, it was 
necessary for <aid German Corj)oration to cause to be transferred to 
Briesen and Sclirenk onlv G.OTo additional >hares. Such transfer 
was accordingly authorized and directed by said German Corpora¬ 
tion in a writinir dated Xovemlier 8th. 191G. and addressed bv it and 

« • 

thereafter delivered to tlie Superheater Conijiany. a copy of which is 
hereto anne.xed and marked ** Exhibit E.'* Such shares were there¬ 
after duly transferred ujion the books of said Superheater Company 
into the name of said Briesen and Schrenk and a certificate therefor, 
being certificate Xo. 389. was issued and delivered to said Briesen & 

Schrenk on or about the 29t]i dav of December. 191G. Throuirh some 

• * 

error, however, there was thus transferred and delivered to said Brie¬ 
sen & Schrenk G.925 instead of G,0T5 shares, or 50 less than the num¬ 
ber of shares purchased by .complainants. As a result of these trans¬ 
actions and transfers, said Briesen Schrenk held from said date, to 
wit: the 29th day of December, 191G. until the cancellation of said 
certificates as hereinafter stated, certificate Xo. 351 for 4.250 shares, 
certificate Xo. 353 for 2.500 shares, and certificate Xo. 389 for G.025 
shares, making a total of 12.775 sliares: and said Briesen Schrenk 
forthwith accepted the trusteeshi]) conferred Ujion them by the in¬ 
struments aforesaid with respect to such shares of stock and proceeded 
to perform their duties thereunder. 

In addition, said Superheater Company, on or about said 29th day 
of December. 191G, issued certificate Xo. 390 for 715 shares of stock 
in the name of said German Corporation. Said 715 shares consti¬ 
tuted the remainder of said block of 13.490 shares theretofore repre¬ 
sented by certificate Xo. 134 as aforesaid and included the 50 re¬ 
maining shares of the stock of said corporation purchased by the 
complainants which, through some error, as aforesaid, were not 
transferred to said Briesen & Schrenk on said date. 

XII. On information and belief, the said Superheater Company, 
in order to protect itself against any claim which might possibly 
be made through said certificate Xo. 134 for 13,490 shares, which 
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then was still outstanding, or through any claim by ahjone then 
in possession or who might thereafter secure possession of said cer¬ 
tificate, required as a condition to the issuing and delivering of the 
said certificates No. 351 for 4,250 shares. No. 353 for 2^00 shares. 
No. 389 for 6,025 shares. No. 390 for 715 shares, tlmt the said 
7 certificates, together with assignments thereof, be deposited 
with Commercial Trust Company of New Jersey,! subject to 
the order of the board of directors of said Superheater! Company. 
This condition and requirement, however, was not in any way in 
derogation of the title of complainants, the purchasers of Isaid 12,825 
shares, nor because of any question as to the validity of the title of 
complainants to said shares acquired by said purchase, bu^, as afore¬ 
said, was simply done as an added precaution to protect the corpora¬ 
tion from any claim which might possibly be made based upon the 
said outstanding certificate No. 134. ! 

XIII. On information and belief, on or about February 14, 1918,. 

the Alien Property Custodian seized the 715 shares of the ^toek of the 
said Superheater Company standing in the name of the said German 
Corporation and represented by said certificate No. 390, toother with 
the said certificate itself, and said custodian thereupon sjirrendered 
said certificate No. 390 to said Superheater Company and required 
that said shares of stock be transferred to said custodian pr to a de¬ 
pository for him. Accordingly, said certificate No. 390 wab cancelled 
and said shares of stock were transferred upon the books of said cor¬ 
poration into the name of said custodian or into the name of a depos¬ 
itory" for him (complainants not being informed definjitely with 
regard thereto) and certificate No. 449 representing saic^ shares as 
thus transferred was issued by said corporation and delivered to the 
Alien Property Custodian. I 

XIV. On information and belief, subsequent thereto and on or 
about the ISth day of July, 1918, the Alien Property jCustodian 
caused, procured, and compelled the said Superheater Cbmpan}^ to 
cancel certificates Nos. 351, 353, and 389 and to reinstate upon its 
books certificate No. IJM. Said Superheater Company, [acting in 
compliance therewith, did in fact, by vote of its board of directors 
on or about the 18th day of July, 1918, require said Commercial Trust 
Company of New Jersey to surrender to said corporation said three 
certincates and the said certificates were cancelled and certificate No. 
134, representing the said 13,490 shares, was attempted tP be rein¬ 
stated upon the books and records of said corporation. iDhe Alien 
Property Custodian thereafter, on or about the 2nd day 4f August, 
1918, surrendered to the said corporation the said certificate No. 449 
for the said 715 shares and took into his possession the total of said 
13,490 shares which had been represented by said certificate No. 134 
as aforesaid. In furtherance of said seizure of said shares of stock, 
the said Alien Property Custodian, on or about August 21,! 1918, and 
January 17, 1919, caused further demands or requiremejnts to be 
served upon said Superheater Company purporting and attempting” 
to seize the said 13,490 shares previously represented by said certifi¬ 
cate No. 134 as aforesaid, and said custodian pursuant thereto caused 
and required said corporation to cancel upon its books and Records all 
of the certificates previously issued representing the sajid 13,490 
shares and to transfer upon the books of said corporation bll of said 
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13^90 shares (includin": as aforesaid, the 12,825 shares of stock be¬ 
longing to the complainants) in the name of said custodian. The 
said demands and requirements of the Alien Property Cus- 
8 todian were issued and done pursuant to determination made 
by him that the said 13.490 shares belonged to or were held 
by. for, on account of. or on behalf of. or for the benefit of said 
Schmidt'sche Heissdampf-Gesellschaft, an enemy within the purvdew 
of said tradinir with the enemv act, amendments thereto, and the 
proclamations and Executive orders issued thereunder. Pursuant to 
said requirements said corporation issued to the said Alien Property 
Custodian certificate Xo. 482 for 13.525 shares of its capital stock, the 
said shares thus represented bein<r 12,825 shares of stock belonging 
to complainants as aforesaid, and the remainder of the said 13,490 
shares together with certain other additional shares making a total 
aggregate number of 13.525. The complainants, however, are not 
concerned with any of said shares of stock over and above the 12,825 
purchased and owned by them as aforesaid. 

XV. From January ist, 1917, to and including April 30th, 1918, 
the Superheater Company paid to Messrs. Briesen & Schrenk all the 
dividends declared and ])ayable upon the 12.775 shares of stock 
standing in tlieir name. That on or about August 21st, 1918, 
^fessrs. Briesen c'c Schrenk had in their hands, belonging to com¬ 
plainants, $489,000 par value of Liberty bonds and 5>3G.830.39 in 
cash representing proceeds of such dividends plus interest and less the 
e.xpenses of Messi-s. Bi-iesen c'c Sclirenk. The said bonds consisted of 
United States Lil)erty bonds of the second issue of the aggregate par 
value of $439,000. and United States Libertv loan bonds of the third 
issue of the aggregate par value of $50,000. AVhat interest coupons 
wei-e attached to any part of said bonds at the time they were thus 
delivered the complainants are not advised nor informed. ^lessrs. 
Briesen c'c Schrenk had not transmitted said dividends to Tx'u (^o. 
in pursuance of the provisions of the trust agreement ** Exhibit B *' 
because the Su})erheater Comi)any had re(iuested that since the 
aforesaid ceriilictite No. 134 for 13.490 shares, which was in England, 
was still outstanding, the said company would j)refer that said 
divi<lends should be kept by Messrs. Briesen & Schrenk in this 
countrv. to which course Me>si*s. Bi-iesen c'c Schrtmk accordingly 
obtained the assent of the com})lamants. On or about August 21, 
1918. the Alien Pro])erty Custodian seized the said bonds held by 
Messrs. Briesen tic,Schrenk as aforesaid and required them to pay to 
him the said sum of $3().830.39 so held by them uj)on the determina¬ 
tion by the said custodian that the said ])onds and the said sum of 
money belonged to or were owing to or were held for or on account of 
or on behalf of or for the benefit of said Schmidt*sche Heissdampf- 
Gesellschaft. an enemv. 


XVI. Dividends on said 12.775 shares, amounting to $G3,S75 and 
belonging to complainants. l)ecaine ])ayable to Messrs. Briesen 
Schrenk on July 3rd. 1918. and dividends amounting to a like 
amount, belonging to complainants, became payable to Messrs. 
Briesen Schrenk on July 30th, 1918. but the Superheater Com¬ 
pany did not immediately pay the said dividends to Messrs. Briesen 
Schrenk, and before these monevs, aggregating $127,750 had been 
paid to them the Alien Property Custodian, on or about Xo- 
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9 vember 12th, 1918, required the said sum of $127,750 to bo 
paid to him pursuant to determination by him that the same 

belonged to or was owinjr or was held for or on account of or on 
behalf of or for the benefit of said Schmidt’sche Heissdampf-Gesell- 
schaft, an enemy. 

XVil. On information and belief, that thereafter! on or about 
October 29th, 1918, the Alien Property Custodian Received from 
Locomotive Superheater Company $04,12*5, and on or about February 
10th, 1919, a like sum (makin" a total of $128,250)! as dividends 
declared upon the 12,825 shares of complainants’ stock subsequent 
to seizure thereof by the Alien Property Custodian. The Alien 
Property Custodian therefore received in all, as representing divi¬ 
dends on said 12,825 shares, $489,000 in Liberty bonds and $292,- 
830.39 in cash, and may have received other dividends qf which com¬ 
plainants have no knowledge. Included in the amount of the two 
dividends above described are dividends in respect to s^id additional 
50 shares purchased and owned by complainants, but! never trans¬ 
ferred to Messrs. Briesen & Schreiik, which 50 shares wbre originally 
represented by said certificate Xo. 390 standing in the name of the 
German corporation and seized by the Alien Property | Custodian as 
aforesaid. 

XVIII. L'pon information and belief, on or about! January 23, 
1919. the said Alien Property Custodian undertook and ])urported 
to sell to Walker I). Hines. Director General of Railroads for the 
L^nited States, 14,178 shares of the capital stock of said Superheater 
Company, which included the entire 12,825 .shares of | the .stock of 
said cor])oration purchased by and belonging to coniplainants, as 
aforesaid, and the remainder of said l)lock of 13,490 shares and 
additional shares of said stock .'Seized i)V the cirstodiah. making an 
aggregate of 14,178 shares. The i)urchase price at aqd for which 
said shares of stock weie .sold was the sum of $200 per share, or an 
aggregate of $2,835,000. of which sum of $2.505,00() represented 
the purcha.^e price, at $200 per share, of the 12.825 shares belonging 
to complainants. Thereafter, the .said purchase price was bv the said 
Walker D. H ines as Director General of Railroads paid to the Alien 
Property Custodian and on or about February 18, 19i9, there was 
issued bv said Locomotive Su})erheater Companv to skid “Walker 
1). II ines. Director General of Railroads for the L^dited States,” 
certificate Xo. 487 for 14,178 shares of the capital f^ock of said 
Locomotive Superheater Company, which included the !l2,825 shares 
of such stock belonging to complainants above referred to. and cer¬ 
tain other additional shares of stock with which the complainants 
are not concerned. | 

XIX. On information and belief, that thereafter,! and on or 
about the 10th day of January. 1921, the .said John Barton Payne, 
Director (General of Railroads, iiurjiorted to .sell thej .said 14,178 
shares of the capital stock of said Locomotive Superheater ComjDany 
represented by the .said certificate Xo. 487 and including the 12,825 
shares belonging to complainants, to said Locomotive! Superheater 
Company, the corporation issuing such shares, at and 'for the pur¬ 
chase price of $248 ])er share, making an aggregiite jnirchase 

10 price for the said 12,825 shares belonging to the complainants 
of $3,180,600, and on or about said date said purchase price jvas 
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by said Locomotive Superheater Company paid to said John Barton 
Payne, Director General of Railroads. 

XX. Upon information and belief, that between the 23rd day of 
January, 1919, the time when the said Walker D. Hines, Director 
General of Railroads, purported and attempted to purchase from the 
Alien Property Custodian the said 12,825 shares of stock belonging 
to complainants and the said 10th day of January, 1921, when the 
said John Barton Payne attempted to sell and transfer the same 
to the said Locomotive Superheater Company, there were from time 
to time dividends declared by said Locomotive Superheater Com¬ 
pany upon said shares of stock from time to time certain sums of 
money on account thereof and purporting to be such dividends were 
by said corporation paid to and received by the then Director Gen¬ 
eral of Railroads. The exact amount so declared in dividends and 
so paid to and received by the Director General of Railroads is 
unknown to your complainants, except that such payments aggre¬ 
gated a large sum of money. 

XXI. Under the laws of the Confederation of Switzerland, in 
force and effect now and at all the times hereinbefore mentioned, the 
effect of the performance and happening of such acts and transac¬ 
tions, and of the execution and delivery of such writings, as herein¬ 
before described, and the effect of the performance and happening 
of the particular acts and transactions and of the execution and 
delivery of the particular writings hereinbefore described was and is 
to invest the complainants, on November 8, 1916, with the ownership 
in prassenti of the 12,825 shares of stock hereinbefore mentioned, 
with the right to the dividends thereon from January 1st, 1917, 
subject to the retention of or possession of said stock and dividends 
by ^Messrs. Brisn & Schrenk, as trustees for the complainants, until 
the payment of the purchase price to the German corporation. 

XXII. Complainants further aver and charge: 

That the conclusions reached by the Alien Property Custodian and 
the determinations made by him as aforesaid, to the effect that the 
said 12,825 shares of stock of said Locomotive Superheater Company 
and the said Liberty bonds in the hands of said Briesen & Schrenk 
and the said money held by them representing dividends (plus in¬ 
terest and less expenses) upon the said shares of stock, together with 
dividends upon stiid shares of stock accumulated by said Superheater 
Company but not paid over to said Briesen & Schrenk, belonged to or 
were owing to or held for, on account of, on behalf of, or for the 
benefit of said Schmidt’sche Heissdampf-Gesellschaft, an enemy, 
were incorrect and erroneous in law and contrary to the facts; 

That all of the acts and things done by the Alien Property Cus¬ 
todian in and about the seizure of said property and the requiring 
by him that the said shares of stock be delivered and transferred to 
him and that the said Liberty bonds be delivered to him, and that 
the said sums of money representing dividends upon the 
11 said shares of stock be paid to him by said Briesen & Schrenk 
and by said Locomotive Superheater Company were wrongful 
and in violation of the rights of complainants as the owners of said 
shares of stock pursuant to said purchase from the said Schmidt-sche 
Heissdampf-Gesellschaft. 

XXIII. Complainants further aver and charge upon information 
and belief and advice,of counsel that the Alien Property Custodian, 
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in making said attempted and purported sale to the director Gen¬ 
eral of Railroads, made said sale, not at public sale td the highest 
bidder after public advertisement of the time and plac^ of said sale, 
as required by the provisions of section 12 of the trading with the 
enemy act as amended, and by the proclamations a^d Executive 
orders of the President issued pursuant thereto, but that, on the con¬ 
trary, said sale was made privately as a result of negotiations con¬ 
ducted privately and in secret between the Alien Property Custodian 
and the Director General of Railroads, and was madej without any 
advertisement of any kind and without any notice ofi any kind to 
these complainants or any knowledge upon their part ihat said sale 
was about to be made or would be made; 

That the then Director General of Railroads, in massing the said 
attempted and purported purchase of said shares of stpck from the 
Alien Property Custodian, was acting unlawfully and without au¬ 
thority and outside of and beyond the scope and purview of any 
right, power, or authority conferred upon him, and | without any 
right or power or authority for or on behalf of the lilnited States 
of America to purchase or otherwise acquire said shares of stock 
from the Alien Property Custodian. | 

XXIV. Complainants further aver upon informatioin and belief 
that the purchase price of $2,835,600, being at the rat0 of $200 per 
share, attempted and purported to be paid by the ^id Director 
General of Railroads to the Alien Property Custodian for said 
14,178 shares of stock, was attempted to be paid by the drawing of 
a check or voucher by the Director General of Railroads upon the 
then Treasurer of the United States against funds held by the 
Treasurer of the United States to the credit of the Director Gen¬ 
eral of Railroads, which draft or voucher was by the 4aid Director 
General of Railroads made payable to the order of the!Alien Prop¬ 
erty Custodian, and was delivered to that official and; was by the 
Alien Property Custodian delivered to the then Treasurer of the 
United States, and the amount thereof was entered upon the 
records of the then Treasurer of the United States to the credit of 
the Alien Propertv Custodian for the account of the s0id Schmidt- 
sche Heissdampf-Gesellschaft and other persons who had been de¬ 
termined by the Alien Property Custodian to be th^ owners of 
the said 14,178 shares of stock. There was thus entered to the 
credit of the Alien Property Custodian for the accqunt of said 
Schmidt-sche Heissdampf-Gesellschaft the sum of $2,565,000, being 
the said purported purchase price for the 12,825 shares of said stock 
purchased and then owned by complainants aforesaid, together with 
an additional sum on account of the purchase price for 
12 certain other shares of the capital stock of said corporation, 
with which these complainants are not concernedl. which had 
been seized by the Alien Property Custodian as aforesaid as the 
property of said Schmidt’sche Heissdampf-GesellschaftL an enemy. 
The said sum of $2,565,000, together with other and additional sums 
of money paid to the Alien Property Custodian byi Briesen & 
Schrenk and by said Locomotive Superheater Company as afore¬ 
said, is still entered upon the books of the Treasurer offthe United 
States to the credit of the Alien Property Custodian for!the account 
of said Schmidt’sche Heissdampf-Gesellschaft, an enemy. In so far 
as concerns the said entries upon said books in respect o^ and to the 


I 
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amount of said sum of $2,565,000 as aforesaid, complainants further 
aver and charge, upon information and belief and advice of counsel, 
the said transaction amounted to and resulted simply in book entries 
which should be cancelled and annulled and disregarded because of 
the lack of authority upon the part of the then Director General 
of Railroads to purchase said stock, as was attempted to be done, 
and because of the manner in which said sale was made bv the 
Alien Property Custodian in violation of the provisions of the 
tradin" with the enemy act. as aforesaid. 

XXV. Complainants further aver and charge on advice of coun¬ 
sel that the result of the said transactions with respect to said 1*2.8*25 
shares of stock belonging to complainants was simply to transfer the 
possession and control thereof for the time being to the Director 
General of Railroads, but that said transactions did not operate in 
any way to affect the title of complainants to said shares of stock, nor 
to defeat the right of complainants as the owners thereof to recover 
the said shares of stock. 


XXVI. Complainants further aver and charge, upon information 
and belief, and ii])on advice of counsel: that the sum of $3,180,600, 
paid to the Director General of Railroads by Locomotive Super¬ 
heater Company, being the purchase price at the rate of $248 per 
share for the 1*2.825 shares of stock belonging to complainants and 
attempted and purported to be sold by the Director General of 
Railroads to Locomotive Su])erheater Company, as aforesiiid. to¬ 
gether with the dividends paid by Locomotive Superheater Company 
to the Director General of Railroads as aforesaid, were bv the Direc- 
tor General of Railroads i)aid over to the Treasurer of the United 
States, and the amounts thereof entered upon the records of the 
Treasurer of the United States to the credit of the Director General 
of Railroads: that the defendant Frank White now holds in his 
possession and custody and as a separate or segregated fund or funds 
and in a separate account or separate accounts the said sum of 
$3,180,600. together with the amount of dividends paid to the 
Director General of Railroads and by him paid over to the Treas- 
nvev of the United States as aforesiiid: that the said defendant Frank 
White, although purporting and claiming to hold said sums or 
monev as Treasurer of the Ignited States, for the account of the 
Director General of Railroads, pursuant to the provisions of the 
act of Congress ai)proved August 29. 1916. entitled “An act 
13 making appropriations for the support of the Army for the 
fiscal year ending June 30. 1917. and for other purposes, 
and the acts supplementing and amending the same and the proc¬ 
lamations and E.xecutive orders issued thereunder, nevertheless in 
fact holds said sums of money without any authority of law of any 
kind and is unlawfully and wrongfully withholding the same from 
complainants, to whom in equity said sums belong, and is wrong- 
fullv, unlawfullv. and without authoritv of law creditin<r to the 
account of the Director General of Railroads the siiid sums of 
money: and that said Director General of Railroads, in asserting 
any right or claim to said moneys or any right to the use of the 
same, is acting unlawfully and without authority and outside of 
and beyond the scojie and purview of any right or power or 
authority vested in him as Director General of Railroads, or 
otherwise. 
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XXVII. Upon information and belief, the defendant Frank White 
and the defendant James C. Davis, purporting and asseiking to act 
as Treasurer of the United States of America, and as Director Gen¬ 
eral of Railroads, but without lawful right or power oit authority, 
as aforesaid, unless restrained by order of this Court, |will divert 
the said sums of money belonging to complainants ancj now held 
by defendant Frank White as aforesaid, to the uses and purposes 
of the defendant James C. Davis as Director General of Railroads 
and will dispose of said sums and place the same beyond the reach 
of com])lainants, to their irreparable injuiw and damage.! 

XXVIII. That said German corporation, Schmiclt’sche Heiss- 
dampf-Gesellschaft, has for some time past been demanding pay¬ 
ment from complainants herein of the sum agreed to be paid as 
])urchase price for siiid 12,825 shares of stock, said German cor- 
}>oration contending that within the purview of the said contract 
for the purchase of said stock the treaty of peace between Ger¬ 
many and the allied and associated powers, known as the Ver¬ 
sailles treaty of peace, constituted the termination of tl^e war and 
that the said j^urchase price, therefore, became and was payable 
within si.x months after the signing of said treaty. In order to 
enforce demand for the payment of said sum, said German cor¬ 
poration heretofore brought suit in the Court of Justice of Peace at 
Zurich, Switzerland, which court was a court of competeiit jurisdic¬ 
tion for the bringing of said action against complainants herein, 
who were made defendants in said suit, and said case came up for 
hearing on the 22nd day of February. 1921. Complainants herein, 
defendants in said suit, contended that the time for th|e payment 
of said purchase price had not yet arrived and as a resblt thereof 
negotiations for the settlement of said action were begunj complain¬ 
ants herein having been advised by counsel that the seizure of the 
said shares of stock by the Alien Property Custodian and! the subse¬ 
quent acts and things hereinbefore enumerated did not and would 
not constitute a defense to the said action for the paynient of the 
j>iirchase price for said shares of stock and that the only question 
wliich could be litigated was the question of time of payment. As 
a result of such negotiations, an agreement was entered into 
14 beween said German corporation and complainants herein on 
or about April 6th, 1921, by which complainants agreed to pay 
1,000.000 francs in cash not later than April 12, 1921, the balance 
to be due six months after the ratification of a treaty of peace be¬ 
tween the United States and Germany, and the paymeht of said 
balance to be secured by good Swiss securities. The saiid sum of 
1,000.000 francs was. by complainants herein, paid to saijd German 
corporation on April 12, 1921, as required by the ternis of said 
agreement, and complainants herein will be required to jiay in full 
the balance of said purchase price, as required by the terms of said 


agreement 


XXIX. Complainants have heretofore filed with the Afien Pro])- 
erty Custodian a notice of their claim now sued upon ujnder oath, 
and in such form and containing such particulars as the] custodian 
has required, and a copy of said claim, marked Exhibit ‘‘ F,” is 
annexed hereto and made a i)art hereof. Xo application has been 
made by complainants to the President for an order fot the pay¬ 
ment, conveyance, transfer, assignment, cr delivery to the jcomplain- 
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ants of the monev and other property held by the Treasurer of the 
United States claimed by complainants in this action. 

XXX. Complainants, by reason of the matters and things here¬ 
inabove set forth, are entitled to have paid to them the said sum of 
$3,180,600, being the amount of the purchase price received from 
the sale of the said 12,825 shares of stock belonging to them (and 
to which they were entitled at the time of said sale by said Director 
General of Railroads) as aforesaid, together with the said Liberty 
bonds and the sum or sums of money paid to the Alien Property 
Custodian by Briesen & Schrenk and by said Locomotive Su])er- 
lieater Company, and together with the said sums of money paid to 
said Director General of Railroads by said Locomotive Superheater 
Companv, together with any and all other sums of money or rights 
or beneficial interest received by the Alien Proj^erty Custodian or 
the Director General of Railroads for or on account of said shares 
of stock or as income therefrom or profits thereon, together with 
interest thereon. In order that complainants may be assured of 
securing, upon the final detennination of this cause, the money. 
Liberty bonds, and other rights and benefits to which they are 
entitled, it is necessary that the said Liberty bonds and interest 
thereon, and the said sum or sums of money now held by the defend¬ 
ant Frank White, be retaine<l intact and not delivered, paid, out, or 
distributed by him until the final determination of this suit, but 
unless restrained by the order of this court, said defendant will pay 
out all or part of said sum or sums of money held by him and dis¬ 
tribute said bonds, or otherwise disjx)se of the same, and distribute 
or pay over the other rights or benefits, if any, belonging to these 
complainants and now held by him. 

Wherefore, complainants pray: 

1. That pnK'ess issue and be ."erveil upon the defendants and each 
of them requiring them to appear and make answer hereto, but not 
under oath, answer under oath being expressly waived. 

15 2. That it be decreed that the sum of $3,180,600. being jiro- 

cecds of .sale of the .stock of complainants as aforesaid, together 
with the bonds, mpnevs, and dividends, hereinbefoi-e described, are 
ille<rallv possessed and retained bv the defendant Frank White. 

3. That the defendant.s, Frank White, both individually and as 
Treasurer of tiie United States, and James C. Davis, both imlivid- 


ually and as Director General of Railroads, and Thomas W. Miller 
as Alien Propertyi Custodian, be required to account to complain¬ 
ants for the said sum of $3,180,600. being proceeds of side of com¬ 
plainant's stock, as aforesaid, and also for said bonds and interest 
thereon monevs. and dividends, as aforesaid, including not onlv the 
dividends six‘cifically hereinbefore described, but also all other 
dividends at any time received by said defendants, or any of them, 
or by any prodeces.^or in office of either or all of them, in respect 
to the 12.825 shares of complainants' stock, together with interest 
upon all of said sums and intei'est uj)on said bonds. 

4. That the defendants Frank White and James C. Davis and 


Thomas W. Miller , as Alien Property Cu.stodian be required forth¬ 
with to pay over and deliver to complainants, or to cause to be paid 
over or delivered to them the said sum of $3,180,600. together with 
the said bonds, and also such additional sums of money as shall be 
found to be property of complainants, received by said defendants 
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or any of them, or by any predecessor in office of eithef or all of 
them, by way of dividends upon said 12,825 shares of stock or interest 
upon said Liberty bonds, or in any other way in resp^t thereof, 
together with interest thereon. i 

5. That it be decreed that defendants Arthur von Briesen, Fritz 

von Briesen, Hans von Briesen, and Otto von Schrenk, individually 
and as copartners under the name of Briesen & Schrenjk, have no 
beneficial interest in nor right to the possession, custody^ or control 
of any of the money. Liberty bonds, or other property involved in 
this litigation as against these complainants. i 

6. That the defendants Frank White and James C. iDavis and 
Thomas W. Miller as Alien Property Custodian be required to hold, 
pending the final determination of this action, and to be (disposed of 
as shall finally be decreed in this action, the sum of $3,1180,600 and 
also said Liberty bonds, together with any additional sum or sums 
of monev received bv any of said defendants, or bv anv predecessor 
in office of any of said defendants, by way of dividends or otherwise 
upon said 12,825 shares of stock, or in any other way jin respect 
thereof, together with the interest received upon said Libprty bonds 
and together witli interest upon said sums of money fron^ and after 
the receipt thereof. 

7. That said defendants Frank White and James C. Davis and 
Tliomas W. Miller as Alien Property Custodian forthwkh be en¬ 
joined and restrained, until further order of this court, from trans¬ 
ferring, assigning, delivering, paying out, or in any other way dis¬ 
posing of the said sum of $3,180,600, and said Liberty bonds with 
the interest thereon, together with any additional sum or sums of 

money received by any of said defendants, or by dny prede- 
16 cessor in office of any of said defendants, by way of dividends 
or otherwise upon the said 12,825 shares of stock, lor in any 
other way in respect thereof; that the said defendants, and each of 
them be required to appear before one of the justices of tliis court, 
sitting in equity, at a time to be fixed in said order, andjthen and 
there to show cause, if any they have, why, pending the j trial and 
determination of this action, and until otherwise ordered therein, the 
defendant Frank White should not be ordered and directed to segre¬ 
gate and hold separate from any other money or Liberty bpnds now 
lield by iiim, the said sum of $3,180.G()(), being proceeds of t^ie sale of 
complainants’ stock as aforesaid, together with the said Liberty bonds 
and the interest thereon, and all sums of money at any time received 
by said defendant, or by any predecessor in office of said defendant, 
in respect to the said 12,825 shares of complainants’ stock, |and why 
the said defendant Frank White and the defendant James C. Davis, 
and the defendant Thomas W. Miller as Alien Property Custodian, 
should not be enjoined and restrained, during the trial of tjhis cause 
and until the final determination thereof, and until Otherwise 
ordered by this court, fi-om transferring, assigning, delivering, pay¬ 
ing over or otherwise disposing of any of the said sums 6f money 
and/or the said Liberty bonds. | 

8. That complainants have such other and further relief ^s to the 

court may seem just and equitable in the premises and to which they 
shall prove themselves entitled. i 

Ltttleton Fox, 

111272—28-3 Solicitor for Coniplaviants. 
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District of Columbia, ss: 

The undersigned, Lyttleton Fox, being duly sworn, deposes and 
says on oath: 

That he is an attorney at law, duly qualified and admitted to 
practice in New York State and United States Courts, and that he 
is attorney and counselor at law for complainants Jak. Robert Sigg- 
Fehr, Gottfried Rudolph Baumann-Kienast and Edmund Gams, a 
copartnership, described in the foregoing bill of complaint, and is 
also duty authorized attoimey in fact for said complainants and 
authorized to do any and all acts necessary or advisable for the pro¬ 
tection of their rights and claims to or in respect of the matters 
embraced in the foregoing bill of complaint. 

That he has read the foregoing bill of complaint and is familiar 
with the facts set forth therein; that the sources of his knowledge, 
information and, belief are correspondence between himself and 
attorneys and counsellors at law in Switzerland representing com¬ 
plainants, and contracts, papers and other documents submitted to 
him by said attorneys and counsellors at law, conferences with mem¬ 
bers of the firm of Briesen & Schrenk in the examination of papers 
submitted bv them, conferences with officials of and attorneys for 
Locomotive Superheater Company and examination of records and 
papers submitted by them, and examination of papers and records 
in the office of the Alien Property Custodian. 

17 That the matters and things set forth-in the foregoing bill 
of complaint are true as therein stated, except when stated 

upon information and belief, but that when so stated, said matters 
are true to the best knowledge, information, and belief of deponent. 

Lyttleton Fox. 

Sworn to before me this 8th dav of December, 1921. 

» ——— 

[seal.] Theodore L. Cogswell, 

Not an/ Public. I). C. 

18 Motion to dii<7nhs and answer on belialf of Thomas W. 

Miller, dw. 

0 

Filed July 10, 1924 

**0*000 

I 

Xow come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, and, 
by leave of court heretofore secured permitting them to plead or 
otherwise to raise in their answers, all questions of law arising 
upon the face of the amended bill of complaint, and which could 
have been raised by motions to dismiss, separately filed, move to 
dismiss the amended bill of complaint, and as grounds for the said 
motion assign the following: 

(1) It appears affirmatively from the allegations of the amended 
bill of complaint that the plaintiffs are not entitled to the uncon¬ 
ditional delivery to them of those shares of capital stock of the 
Locomotive Superheater ComjDany, which are the subject matter of 
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this suit, or to the payment to them of the proceeds of the sale of 
such stock. • I 

(2) It appears affirmatively from the allegations of the amended 

bill of complaint that the plaintiffs have no right, title;, or interest 
in and to the said stock, but are only parties to an executbry contract 
providing, upon conditions, for the delivery to them of the afore¬ 
mentioned shares of stock at a date in the future, which date has 
not arrived. | 

(3) It appears affirmatively from the allegations of the amended 
bill of complaint that the plaintiffs herein have elected ito pursue a 
cause of action against the United States other than as provided for 

under section 9 of the trading with the enemy act as amended. 
19 (4) It appears affirmatively from the allegations of the 

bill of complaint that the plaintiffs are endeavoring to main¬ 
tain a suit against the United States which is without i warrant of 
law. I 

(5) It does not appear from the allegations of the amended bill 

of complaint that the plaintiffs have offered to perform the con¬ 
ditions precedent to the delivery to them under the aforementioned 
executory contract of the shares of stock which are the subject matter 
of this suit. i 

(6) It appears affirmatively from the allegations of'the bill of 

complaint that the right of the Alien Property Custodian to the 
possession of the aforementioned shares of stock as the property of 
an enemy, accrued prior to any right of the plaintiffs to possession 
of the same. ■ 

(7) It appears affirmatively from the allegations of tpe amended 

bill of complaint that the aforementioned contract was not prompted 
by commercial motives nor based on an estimate of mutjual advan¬ 
tages, and was not intended as a genuine business transaction, but 
"was made to avoid inconvenience wdiich otherwise might ensue from 
a state of "war, and that the parties intended to leave th|e beneficial 
ownership in the German corporation and not to pass it to the 
plaintiffs. | 

(8) The plaintiffs have not stated facts sufficient to entitle them 
to equitable relief under section 9 of the trading with |the enemy 
act. 


And now not waiving the many defects and insufficiencies of the 
amended bill of complaint, but insisting upon each and | all of the 
objections thereto set forth hereinbefore, these defendants for answer 
to the amended bill of complaint, separately and severally say: 
20 (1) These defendants are without knowledge asl to the al¬ 

legations of paragraph numbered I of the amended pill of com¬ 
plaint, and therefore demand strict proof thereof. | 

(2) They admit the averments of paragraph numberedi II of the 
amended bill of complaint. 

(3) They admit the averments of paragraph numbered illl of the 

amended bill of complaint. | 

(4) They admit the averments of paragraph numbered jlV of the 

amended bill of complaint. I 


i 

I 
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(5) These defendants are without knowledge as to the allegations 
of paragraph numbered V of the amended bill of complaint, and 
therefore demand strict proof thereof. 

(6) These defendants admit that the Confederation of Switzerland 
is not and never has been at war with the United States of America, 
but these defendants are without knowledge as to whether or not the 
plaintiffs are residents of the said Confederation, or as to whether 
or not the plaintiffs have ever been enemies of the United States, and 
therefore demand strict proof of such facts, if they be facts. 

(7) These defendants nave no knowledge or information sufficient 
to form a belief as to the allegations of paragraph numbered VII of 
the amended bill of complaint, and therefore demand strict proof 
thereof. 

(8) These defendants are without knowledge as to the allegations 
of paragraph numbered VIII of the amended bill of complaint, and 
therefore demand strict proof thereof. 

(9) These defendants have no knowledge or information sufficient 
to form a belief as to the allegations of paragraph numbered IX of 
the amended bill of complaint, and therefore demand strict proof 

thereof. 

21 (10) These defendants are without knowledge as to the al¬ 

legations of paragraph numbered X of the amended bill of 
complaint, and therefore demand strict proof thereof. 

(11) These defendants have no knowledge or information sufficient 
to form a belief with respect to the allegations of paragraph num¬ 
bered XI of the amended bill of complaint, and therefore demand 
strict proof thereof. 

(12) They have no knowledge or information sufficient to form a 
belief with respect to the allegations of paragraph numbered XII of 
the amended bill of complaint, and therefore demand strict j^roof 
thereof. 


(13) These defendants admit the averments of paragraph num¬ 
bered XIII of the amended bill of complaint, e.xcept that these de¬ 
fendants sav that the seizure bv the Alien Pro])ertv Custodian re- 
ferred to in the said paragraph was made after the Alien Property 
Custodian had determined, after investigation, that the Schmidt'sche 
Heissdampf (lesellschaft was an enemy within the meaning of the 

tradinir with the enemv act as amended*, and that the said stock was 
< « * 

held for, by, on account of, oh behalf of, and for the benelit of the 
said enemy. 

(14) These defendants admit the averments of paragraph num¬ 
bered XIV of the amended bill of complaint, except that they allege 
that said cert ideate No. 134 referred to in the said paragraph was, 
as a matter of fact, reinstated upon the books and records of the 
Locomotive Superheater Company, and that said certificate was sur¬ 
rendered by the Alien Property Custodian to the said company, and 
a new certificate issued therefor for 13,490 shares of the capital stock 
of the said company, and except further that these defendants are 

without knowledge as to whether or not the shares of stock 
22 represented by certificate No. 134 include the 12,82;‘> shares of 
.said stock claimed by these plaintiffs, and except further that 
these defendants are without knowledge as to whether or not the 
plaintiffs herein were at any time the owners of any of the capital 
stock of the said company. 
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(15) Answering the averments of paragraph numbered XV of the 
amended bill of complaint, these defendants say that on or about the 
11th day of October, 1918, Messrs, Briesen & Schrenk ^reported to 
the Alien Property Custodian that they held in the name of the 
plaintiffs United States Liberty bonds, second issue, $439,000 par 
value, and United States Liberty bonds, third issue, $50,000. There¬ 
after the Alien Property Custodian, after investigation: determined 
that Schmidt'sche Heissdampf Gesellschaft was an en^my within 
the purview and meaning of the trading with the enpmy act as 
amended, and that ^39.000 United States Liberty bonds, second 
issue, and $50,000 United States Liberty bonds, third issiie, together 
with any interest received upon the said bonds, were by Briesen & 
Schrenk held for, by, on account of and for the benefit lof the said 
enemy, and thereupon the Alien Property Custodian r^uired the 
said bonds and interest thereon received, to be conveyed, transferred, 
assigned, delivered, and/or paid to him. The requirements of the 
Alien Property Custodian were fulfilled and he received from the 
said Briesen & Schrenk the sum of $36,830.39 and $439,^0 United 
States Liberty loan bonds, second issue, and $50,000 Uriited States 
Liberty loan bonds, third issue. i 

Further answering the .said paragraph these defendants say that 
they are without knowledge as to anv of the other allegations of 
the .said paragraj)h, and therefore demand strict prqof thereof. 

23 (16) Answering the averments of paragraph; numbered 
XVI of the amended bill of complaint, these defendants say 

that on or about the 30th day of October, 1918, the Aliep Property 
Custodian received from tlie Locomotive Superheater Company a 
check in the amount of $127,750 issued by the Loconiotiive Super¬ 
heater Company and Messrs. Briesen & Schrenk jointly. The said 
money was paid to the Alien Property Custodian pursuant to de¬ 
termination after inve.stigation made by him that the Said money 
was held for, by, on account of or for the benefit of Schmidt’sche 
Hei.ssdampf Ge.sellschaft, an enemy. i 

Further answering said paragraph the.se defendants say tliat they 
are without knowledge as to anv of the other averments of the 
said })aragraph, and therefore demand strict })roof thereof. 

(17) Answering the averments of paragraph numbered XVII 
of the amended bill of complaint, the.se defendants say that on or 
about the 29th day of October, 1918, the Alien Property iCu.stodian 
received from the Locomotive Superheater Company check Xo. 1526 
for $63,875, same being dividend of 5% declared by saidi company, 
payable October 29, 1928, on 12,775 shares of the capital stock of the 
safd company, standing in the name of the Alien Proj^erty Cus¬ 
todian. Under date of February 10, 1919, the Locomotijve Super¬ 
heater Company remitted to the Alien Property Custodian check 
Xo. 1667 for $63,875, same being dividend of 5% declared by said 
company, payable February 10, 1919, upon 12,775 .shaijes of the 
stock of the said company, standing in the name of the Alien 
Property Custodian. : 

Further answering the said paragraph these defendants say that 
they are without knowledge as to the other allegations !contained 
therein, and therefore demand strict proof thereof. 

(18) Answering the averments of paragraph numbered 

24 XVIII of the amended bill of complaint, these defendants 
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sav that on or about the 23rd dav of January, 1919'the Alien 
Property Custodian sold to the United States of America 14478 
shares of the capital stock of the Locomotive Superheater Company, 
the purchase price thereof being $200 per share, the custodian thus 
receiving the sum of $2,835,000, which was, pursuant to law, de¬ 
posited in the Treasur}’ of the United States. 

Further answering said paragraph these defendants say they are 
without knowledge as to anv of the other allegations of the said 
paragraph, and therefore demand strict proof thereof. 

(19) The allegations of paragraph numbered XIX of the amended 
bill of complaint are immaterial and irrelevant to thi^ cause of action 
in view of the decision of this court as affirmed by the Court of 
Appeals of the District of Columbia upon the application of these 
defendants for an injunction pendente lite in this cause. 

(20) The allegations of paragraph numbered XX of the amended 
bill of complaint are immaterial and irrelevant to this cause of action 
in view of the decision of this court as affirmed bv the Court of 
Appeals of the District of Columbia upon the application of these 
defendants for an injunction pendente lite in this cau^e. 

(21) These defendants are without knowledge as to the allegations 
of paragraph numbered XXI of the amended bill of complaint, and 
therefore demand strict proof thereof. 

(22) Upon information these defendants deny the allegations of 
paragraph numbered XXII of the amended bill of complaint. 

(23) in so far as the allegations of paragraph numbered XXIII 

of the amended bill of complaint are not conclusions of law, 

25 these defendants sav that the said sale was made not to the 

^ _ * 

Director General of Railroads but to the United States of 
America, and that pursuant to the provisions of section 12 of the 
trading with the enemv act a sale bv the Alien Property Custodian 
to the United States of America is not required to be made at public 
auction. 

(2»l-a) These defendants are without knowledge as to the allega¬ 
tions of paragraph numbered XXIII (a) of the amended bill of 
complaint, and therefore demand strict proof thereof. 

(24) Answering the averments of paragraph numbered XXIV of 
the amended bill of complaint, these defendants say that the Alien 
Property Custodian rec*eived from the United States of America the 
purchase price of the said stock at the rate of $200 per share; that 
the said amount was paid by check drawn by the Director General 
of Railroads, and that the said money representing the said pur¬ 
chase price was deposited to the credit of the Alien Property Cus¬ 
todian in the Treasury of the United States pursuant to law. 

Further answering the said paragraph, these defendants deny each 
and ail of the other averments of the said paragraph. 

(25) The averments of paragraph numbered XXV of the amended 
bill of complaint are statements of law which these defendants are 
not required to answer. 

(26) The allegations of paragraph numbered XXVI of the 
amended bill of complaint are immaterial and irrelevant to this 
cause of action in view of the decision of this court as affirmed by 
the Court of Appeals of the District of Columbia upon the applica- 
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tion of these defendants for an injunction pendente iite in this 
cause. I 

26 (27) The allegations of paragraph numbered IXXVII of 

the amended bill of complaint are immaterial anti irrelevant 
to this cause of action, in view of the decision of this court as 
affirmed by the Court of Appeals of the District of Columbia upon 
the application of these defendants for an injunction pendente lite 
in this cause. | 

(28) These defendants are without knowledge, as to | the allega¬ 

tions of paragraph numbered XXVIII of the amended bill of com¬ 
plaint, and therefore demand strict proof thereof. j 

(29) They admit the averments of paragraph numbej'red XXIX 
of the amended bill of complaint. 

(30) These defendants deny the averments of paragraph num¬ 
bered XXX of the amended bill of complaint. 

Wherefore, having fully answered the amended bill of complaint, 
these defendants pray that they be dismissed with their costs in this 
behalf expended, and for such other and further relief to which in 
the premises they may be justly entitled. | 

Thomas W. ISIiller, 

Alien Property (lustodian. 
Frank White, | 

Treasurer of the United States. 

Peyton Gordon, | 

Attorney of the United States in and \ 

for the District of Columhia. \ 


District of Columbia, ss: j 

Thomas W. Miller, being first duly sworn, upon oath deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has read the foregoing answer by hin^ subscribed 
and knows the contents thereof; that the matters and thijngs therein 
stated as of his personal knowledge are true, and those stated 
27 as upon information and belief he believes to be tdue. 

Thomas WI. Miller. 


Subscribed and sworn to before me this 22 day of May, 1924. 

[notarial seal.] Sophie D. HiLuiiAN, 

Notary Pulijie. D. C. 

District of Columbia, ss: \ 

Frank White, being first dul}" sworn, upon oath deposes and says 
that he is Treasurer of the United States of America; that he has 
read the foreiroing answer bv him subscribed and knows the contents 
thereof: that the matters and things therein stated as of liis personal 
knowledge are true and those stated as upon information a^d belief he 
believes to be true. I 

Frani^ White. 

Subscribed and sworn to before me this 23rd dav of May, 1924. 

[notarial seal.] Ella F. Van ZAndt, 

Notevry PvdfUc^ D. C. . 


I 

i 

I 
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Report of special master 
Filed May 20, 1927 

« ♦ 4c « « 4 e 

This cause has been referred to me bv an order of the above court, 
appointing me special master, to hear this cause and to report to 
the court findings of fact and conclusions of law, together with the 
evidence. 

After oral hearings, the introduction of evidence in behalf of the 
respective parties, and arguments of counsel, supplemented by briefs, 
I have considered the record in the case, and from that record make 
the following 

FINDINGS OF FACT 


1. The three original plaintiffs, Jak. Robert Sigg-Fehr, Gottfried 
Rudolph Baumann-Kienast, and Edmund Gams, on the 8th day of 
Xovember. 1916, and continuously thereafter up to the time of the 
filing of the bill of complaint herein were each of them citizens of 
the Confederation of Switzerland, and residents of the city of Zurich. 
The said Jak. Robert Sigg-Fehr continued to be a citizen of the Con¬ 
federation of Switzerland, and resident of the citv of Zuri( h therein. 

« 

up to the time of his death subsequent to the filing of the bill of 
complaint herein, and thereafter Henry Escher. Esq., was duly ap- 
])ointed ancillary administrator in the District of Columbia of the 
estate of said plaintiff, Jak. Robert Sigg-Fehr, and as such was sub¬ 
stituted as plaintiff herein in the ])lace of Jak. Rol>ert Sigg-Fehr, 
decea.sed. Said Gottfried Rudolph Baumann-Kienast and said Ed¬ 
mund Gams have continued from the time of the filing of the bill 
of complaint up to the date hereof to be citizens of the Confedera¬ 
tion of Switzerland and residents of the citv of Zurich therein. 
29 2. Said three plaintiffs at the time of the filing of the bill 

of complaint herein were each of them neither an enemy nor 
allv of an enemv of the United States within the meaning of those 
terms as used in the trading with the enemv act. and no one of them 
has been at anv other time an enemv or allv of an enemv of the 

• « • ft 

United States within the meaning of the trading with the enemv act. 

I - * • 

3. The defendants, Arthur. Fritz, and Hans von Bries^m and Otto 


von Schrenk. on the 8th dav of XovemlnT, 1916, were citizens and 
re.-sidents of the State of Xew York, and members of the bar of the 
State of Xew York and copartners engaged in the practice of law in 
the city of New York, and continued to be such up to the time of the 
filing of the bill of complaint herein and thereafter up to the present 
time. 

4. Locomotive Superheater Company, at the times of the transac¬ 
tions mentioned in the hill of complaint and at the time of the filing 
of the bill of complaint herein was a corporation organized under 
the laws of the State of Delaware. Subsequently thereto its cor¬ 
porate name was changed to The Superheater Company. This com¬ 
pany is hereafter referred to as the Superheater Company. 

5. Schmidt'sche Heissdampf-Gesellschaft, at the times of the vari¬ 
ous transactions involved herein, was and is a German corporation, 
doing business in Kassel, Germany. This corporation is hereinafter 
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referred to as the German Corporation. On the 20th day of March, 
1913, said corporation was the owner of 13,490 shares of the capital 
stock of said Superheater Company, of the par value of $100 per 
share, and on said date there was issued to said German cor- 
30 poration one certificate, Xo. 134, for said number of shares. 

This certificate, at some time prior to October 2, 1914, was 
deposited by the German corporation with the London agency of 
the Deutsche Bank, a corporation organized under the | laws of the 
German Empire, and having its principal place of business in Ger¬ 
many. This certificate was not then endorsed, nor was it ever there- 

^ * I * 

after endorsed by the German corporation. 

6. On or about October 2d, 1914, at the request of the German 
corporation, this certificate Xo. 134 was canceled upoiji the books 
and records of the Superheater Company without surrender of the 
original certificate, which remained on deposit as aforesaid, and 
there were issued, on October 13, 1914, in lieu thereof, certificate Xo. 
288, for 2,500 shares of stock, in the name of Briesen ^ Knauth, a 
copartnership of the city of X^ew York, and certificate Xo. 289, for 
10,990 shares, in the name of the German corporation. I These two 
certificates were issued upon the condition that certificate |Xo. 288, for 
2,500 shares, in the name of Briesen & Knauth, could be: canceled in 
case original certificate Xo. 134, for 13,490 shares, with | assignment 
thereof duly executed, should be presented to the Superheater Com¬ 
pany for transfer. For the purpose of enabling the Superheater 
Company to carry out this arrangement, Briesen & Knaulth returned 
certificate X'o. 288 with a blank assignment duly signed !by them to 
the Superheater Company, and, thereafter, this certificate, with said 
assignment, and certificate Xo, 289, were deposited with Com¬ 
mercial Trust Company of Xew Jersey, subject to the order of the 
Superheater Company. Briesen & Knauth had no beneficial interest 
in the shares thus transferred into their name but held tjhe same as 

trustees or agents for the German corporation. Tln^reafter the 
31 firm of Briesen & Knauth was dissolved by the d^th of the 
said Knauth, and said firm was succeeded by the partnership of 
Briesen Schrenk. the members of which said firm are named as 
defendants in the bill of complaint herein. 

7. Thereafter, on or about the 24th dav of February.' 19IG, said 
certificate Xo. 288. for 2,500 shares, was canceled, and, in IJeu thereof, 
certificate Xo. 353, for 2.500 shares, was issued to Briesen & Schrenk, 
and, on the same day and at the request of the German corporation, 
said certificate Xo. 289, for 10.990 shares issued to the German cor¬ 
poration, was canceled, and, in lieu thereof, two certifi'cates were 
issued, one. Xo. 351. for 4,250 shares, issued to Briesen & Schrenk, 
and the other. Xo. 352, for G,T40 shares, issued to the Gtb-man cor¬ 
poration. These new certificates. Xos. 351, 352, and 353, together 
with blank assignment by Briesen & Schrenk of the certificates issued 
to them, were deposited in Commercial Trust Company o| X^ew Jer¬ 
sey, subject to the order of the Superheater Company and under 
agreement with Briesen & Schrenk that the Superheater! Company 
might cancel these certificates in case the original certifica'^e Xo. 134 
should at any time thereafter be presented and legal claiim for its 
cancellation and reissue l>e made. Briesen & Schrenk had no bene¬ 
ficial interest in any of the shares represented by the iertificates 

111272—2S- i I 
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issued in their name but held the same as trustees or agents for the 
German corporation. 

8. At some time prior to the Sth day of November, 1916. the date 
not being more accurately fixed by the evidence, the aforesaid Lon¬ 
don agency of the Deutsche Bank was placed under the supervision 
of the controller appointed by the Board of Trade of Great Britain 

pursuant to the laws of Great Britain then in full force and 
32 effect, and such supervision existed on November Sth, 1916, 
but the evidence does not disclose the character, extent, or 
effect of this supervision, nor that it extended to the property of cus¬ 
tomers of the London agency, as distinguished from the property 
and assets of the bank itself. 

9. On the Sth day of November, 1916, said certificates Nos. 134, 
351, 352. and 353 were in the same status as when last hereinbefore 
mentioned, except to siicli extent, if any, as the facts found in the 
preceding paragraph affected the status of certificate No. 134. which 
was still in said London agency. 

10. On the Sthiday of November, 1916, at Zurich. Switzerland, and 
after negotiation:^ of some two or three weeks, the German corpora¬ 
tion entered into a certain agreement or contract of sale with the 
original plaintiffs. Jak. Robert Sigg-Fehr. Gottfried Rudolph Bau- 
mann-Kienast, and Edmund Gams, hereinafter referred to as the 
Swiss firm, a correct translation of which into English is annexed to 
the bill of complaint as Exhibit "A.'* and which, omitting the au¬ 
thentication of the signatures, is in tlie words and fiiriires follow- 

t . c 

ing: 

''Agreement of sale 


" The Sclimidt'sche Heissdampf-Gesellschaft m. b. H. in Cassel- 
'\Vilhelmh()he hereby sells 12.825 siiares of the Locomotive Suiter- 
heater Co. of New York at 20()C' with dividends from January 1st, 
1917. to Messrs. Jak. Robert Sigg-Fehr. of Zurich. 2. Gartenslrasse 
26. Gottfried Rudolf Baumann-Kieiiast. of Zurich in Stafe. and Ed¬ 
mund Gams, of Zurich in Zurich I. Theaterstrasse 12. 

II 

“The purchast* jtrice is payable in Swiss funds, six montlis after 
the com-lusion of peace between tlie German Emitire and those States 
now at war with it. as well as those who mav hereafter enter the 
W orld War against it. The rate of exchange shall be that prevail¬ 
ing on the preceding day. Zurich-New York. 

III 

*• Because of the deferring of the duty of i^ayment. the shares of 
stock sold are not delivered to the purchaser for the pre.'sent. but are 
transferred to an American firm as trustee until full payment of the 
purchase price. As long as this trust lasts, the trustee remains 
33 as owner of the shares of stock and shall be recorded as such 
on the books of the American corporation. The trustee shall 
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exercise the rights of owner of this stock under the direction of the 
purchasers. ' i 

IV I 

1 

‘‘ The purchaser pledges himself not to alien nor to encumber the 
shares of stock during the trust. The trustee will see to tlie carrying 
out of this obligation because such trustee, during this ti^e, retains 
possession of the shares and shall not convey them to anybody. 

V I 

“ During the same time, the dividends from January 1st, 1917, 
shall be collected by the corporation Leu & Co. in Zurich and shall 
pay to the purchasers only 1% of such amount of dividends. The 
balance shall be accumulated as security for the rights of the seller. 
Regarding the investment of this sum, which remains onj deposit as 
security, appropriate instructions will be found in the tpust agree¬ 
ment with Leu & Co. i 

VI i 

j 

The contract shall be governed according to Swiss la^’. 

1 

VII I 

The place of performance for both parties is in Zurich. 

VIII 

‘‘ The contract is executed in triplicate. | 

Zurich, Xovember 8, 1916. I 

SciIMIDT'sCIIE IlEISSnAMPF-GESELLSCljrAinr 

3UT BESCIIKANKTEK HaFTUXG. 

Robert Sigo. | 

R. Baumann. 

Ed. Gams. Dr. J. Eggers. Rentzsch.’’ 

11. On the same day. and contenii)oraneously therewith j the Swiss 
firm, at Zurich. Switzerland, executed another certain contract in¬ 
tended for siibsecjiient execution by the hrm of Briesen ct Schrenk, 
defendants herein, and which was subsecpiently executei|l, in New 
York City, by said tirni of Briesen tJc Schrenk as the other parties 
thereto, on the od day of February, 1917, and prior to tlie declara¬ 
tion of war between the United States and Germanv. ;A correct 
translation into English of said contract between the firm 'pf Briesen 

Schrenk and the Swiss firm is annexed to the bill of | complaint 
as exhibit ** B.** and. omittinir the authentication of the signatures, is 
in the words and figures following: I 

j 

34 “ Contract | 

Between the firm of Briesen and Schrenk, 25 Broad Street, Xew 
York, on the one hand, and the Messrs. Jak. Robert Sigjg-Eehr of 
Zurick in Zurich 2, Gartenstrasse 26. Gottfried Rudolf | Baumann 
Ivienast of Zurich in Stafa, and Edmund Gams of Zurich ip Zurich 1, 


i 
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Theatrestrasse 12 (hereinafter desi^ated as the firm) on the other 
hand witnesseth: 

1.) The firm hereby appoints the firm of Briesen and Sclirenk 
as trustee to take possession of 12.825 shares of the stock of Loco¬ 
motive Superheater Co. and directs that the firm of Briesen and 
Schrenk shall be recorded in the stock register of the corporation 
as owners of these shares. 

“ 2.) The firm of Briesen and Schrenk is authorized to appoint 
a subtiTistee for a portion of the stock mentioned under paragraph 
1.) hereof, but shall retain the right to vote thereon for itself. It 
niav cause such subtrustee to be recorded in the stock register of the 
corporation as owner. 

‘*3.) The firm,of Briesen and Schrenk binds itself to take part in 
ail general meetings of Locomotive Suj)erheater and to execute its 
right to vote under the instructions of the firm. In the absence of 
special in.^tructions from the firm, the firm of Briesen and Schrenk 
is authorized to act according to its own judgment. 

‘*4.) The firm of Briesen and Schrenk further obligates itself: 

a.) To pay dividends on the aforementioned stock as received, 
to a Xew York bank for account of the firm and according to its 
instructions, and 

**b.) Upon receii)t of sufficient written notice of completion 
(gehorig vollzogene schriftliche Autforderung) from the firm to 
transfer the shares of stock at any time to a person or firm designated 
by the latter. 

Subject, however, to the limitation that until the firm produces 
proof to the firm of Briesen and Schrenk of the payment in full 
of the })urchase price for the shares of st(X*k to the sellers, no dis¬ 
position of the stock in any way other than the al)Ove shall take 
place. 

**5.) The firm pledges itself to save harmless the firm of Briesen 
and Schrenk for all (lamages which that firm may suffer because of 
its assumption of this trust. 

“ 0.) The duties assumed by the firm of Briesen and Schrenk under 
paragraph 4.) (subdivision a) will be im])osed by that firm upon its 
subtrustee, wliile the right to dispose of the stock shall remain with 
the firm ()f Briesen and Sclirenk. 

*'7.) The obligations under paragraph 5.) are assumed by the 
firm. also, as against the subtriistees to be appointed by the firm 
of Briesen and Schrenk. 

‘‘8.) The firm will liear all expenses connected with this contract. 

“9.) This contract has been executed in duplicate. Zurich, 
November 8th. 1910. 

RoBEirr SiGG. 

R. Baumann. 

Ed. Gams.'’ 


35 12. On the said 8th day of November. 1910. and contempo- 

raneouslv with the execution on said dav of the contract of 

^ % 

sale and agreement hereinbefore mentioned, the Swiss firm, the 
German corporation, and Leu c'c Company, a stock corporation in 
Zurich, engaged in the business of banking, entered into another 
agreement, at Zurich. Switzerland, a correct translation of which 
into English is annexed to the bill of complaint as Exhibit C,” and 
is in the words and figures following: 
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** Meriiorandum of agreement \ 

1) The Messrs. Jak. Robert Si<r£r-Fehr. in Zurich, Gottfried Rudolf 
Baumann-Kienast and Edmund Gams, in Zurich j 

and i 



The Schmidt'sche Hei.ssdampf-Gesellschaft m. b. H.,|Cassel 

Oiie party 


and 


The stock corporation Leu & Co., in Zurich 

have duly made the following agreement. 

Art. I 


Another party 


‘‘The SchmidtWhe Heissdamj^f-Gesellschaft m. b. H. jhas, pur¬ 
suant to the contract of sale of Xovember Stli, 1910, transferred to 
the throe above-named Zurich gentlemen 1:2,8‘25 shares of stock of 
Locomotive Superheater Co., Xew York, and the three above-named 
"entlemen have formed a firm to carry through this business pur¬ 
suant to a partner.shi]) airreement of Xovember Sth, 1910. These two 
contracts (contract of sale and partnership agreement) forijn integral 
parts of the following agreement. i 

j 

Art. II I 

i 

“The three above-named Zurich gentlemen as a firni obligate 
themselves as against the corporation Leu & Co. to instruct their 
trustees in America to pay the dividends on the 12,825 Ishares of 
stock to the National City Bank, Xew York, for account of the 
corporation Leu & Co. after first deducting the compensation of 
such trustees and their representatives in the board of dii’ectors of 
Locomotive Superlieater Co. This obligation shall not be | cancelled 
or in any wise modified except with the agreement and consent 
36 of the corporation Leu & Co. | 

“ The corporation Leu & Co. will place 1% of the dividends 
received to the credit of the firm: if such 1% shall be calculated on 
dividends received before deducting the compensation of the Ameri¬ 
can trustees and their representatives in the board of dii|*ectors of 
Locomotive Superheater Co. 

“ The balance of the dividends received .shall be retained by the 
corporation Leu & Co. in an account upon which payment' has been 
stopped in the name of the three above-named Zurich gentlemen as 
a firm and the Schmidt'sche Heissdampf-Gesellschaft m.' b. H. in 
such manner that same may be disposed of only upon the jdint order 
of the two parties named in this account, or upon the ordfer of one 
holding power of attorney for the other. The firm shall be repre¬ 
sented through a managing member who is authorized to kct for it 
in its dealings with the corporation Leu & Co. in all matters and 
who mav sign for the firm. i 


1 

i 
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Art. Ill 

The corporation I^u & Co. assumes no liability for the collection 
of the dividends and is liable to the parties hereto only for the 
distribution of such dividends and the accrued interest thereon ac¬ 
cording- to Art. II of this contract. 

Art. IV 

“The corporation Leu & Co. will credit the dividends as received 
in francs at the current rate of e.xchange and will allow interest 
thereon at the same rate as is fixed from time to time by the union 
of Zurich credit institutions for the district of Zurich on accounts 
subject to check. 

“ Tlie two parties to the contract of sale are entitled jointly, to 
make any stipulations regarding the investment of the sums provided 
for herein. 

Art. V 

“The corporation. Leu & Co. shall receive a commission of 
of the amounts of dividends received. 

Art. VI 

“ This contractishall be governed by tlie Swiss law, and the parties 
chose the city of Zurich as the place of performance. 

Art. VII 

“This contract is executed in triplicate and one executed copy 
has been delivered to each contracting party. 

Zurich. November 8. 1916. 

Aktienoesfxlsciiaft Leu Co. 

37 DitrTLER. Huber. 

Robert Siog. 

R. Baumann. 

Ed. Gams. 

Schmidt'sche Hetssdampf-Gesellschaft. 

Dr. J. Eggers. Rentzch.” 

13. On the said 8th day of November, 1916, and contemporaneously 
with the execution of the three preceding instruments aforesaid, the 
three original plaintiffs herein, at Zurich, Switzerland, executed a 
certain partnership agreement, a correct translation of which into 
English is anne.xed to the bill of complaint as Exhibit “D,” and is 
in the words and figures following: 

“ Partner's hip agreement 

I 

“ The Messrs. Jak. Robert Sigg-Fehr of Zurich in Zurich 2. Garten- 
strasse 26, Gottfided-Rudolf Baumann-Kienast of Zurich in Stafa, 
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• I 

and Edmund Gams’of Zurich in Zurich 1, Theatrestra^se 12, have 
united themselves in a copartnership. Its purpose is; to acquire 
12,825 shares of the capital stock of locomotive Superheater Co. of 
New York, pursuant to a contract of sale of November 8,11916, which 
contract, together with the trust agreements belonging thereto, forms 
a part of this agreement. Changes regarding its purpo^ and scope 
are excluded. * I 

II 

Regarding the dividends accruing after January 1st, 11917, to the 
members of the firm in equal parts, reference is made to the contract 

of sale and to the trust agreements. i 

! 

III I 

“ The business of the firm shall be conducted solely by ^he partner, 
Edmund Gams. 

IV I 

i 

“ Should a partner die, his heirs shall enter the firm. Their inter¬ 
ests, however, shall be taken care of salely through the Icorporation 
Leu & Co. in Zurich. Should the managing partner di0, the carry¬ 
ing on of its business shall be entrusted to one of th^ surviving 

partners or to the corporation Leu & Co. * | 

i 

V j 

“ If one of the partners or his heirs become bankrupt ^he remain¬ 
ing partners shall have the right to assume his rights and liabilities. 


38 This firm may not be dissolved during the running of the 

contract of sale mentioned in Paragraph II. | 

VII I 

I 

‘‘ Upon completion of the purpose for which this firni is formed, 
the shares of stock shall, after full payment of the purchase price, 
be divided among the partners in equal j^arts. | 

i 

VIII I 

j 

In the event of dissolution, the managing partner shall conduct 
the liquidation. i 

Zurich, November 8th, 1916. 

ROBijRT SiGG. 

‘‘ R. I^AUMAXN. 

‘‘ Ed. Gams.” 

14. Notice of the aforesaid contract of sale and of the aforesaid 
agreement between the Swiss firm and Briesen & Schrenik, together 
with the request of the German corjDoration for the transfer of an 
additional block of 6,075 shares of the capital stock of jthe Super- 


! 
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heater Company into the name of Briesen & Schrenk was sent from 
Zurich. Switzerland, to the Superheater Company and to Briesen & 
Schrenk, bv a messenirer who arrived in the city of Xew \ ork and 
"ave such notice orally to the Superheater Company and to Briesen 
& Sclirenk on or about the 29th day of December. 1916. In addi¬ 
tion. the German cor])oration e.xecuted in Zurich. Switzerland, on 
Xovember S. 1916. two letters addressed to the Superheater Company 
and re(|uestinir the transfer of additional shares of the capital stock 
of the Superheater Company into the name of Briesen & Schrenk. 
These two letters, similar or substantially similar, were sent by 
separate mails to the Superheater Company, and one of them was 
received by that company in the month of January. 1917. and prior 
to the declaration of war between the United States and Germany. 
A correct translation into Phiirlish of one of said lettei’s is anne.xed 
to the bill of comj)laint as E.xhibit ** E.'- and. omittin<r the authenti¬ 
cation of the si^atures. is in the words and fiirures following: 

39 ** Scii.MiDT'sriiE Hkissi)ami’F-(tesi:i.lschaft m. r. H.. 

, •• Cffysel-WiJ/ieJm-s/fohe. Xoveinher S, IfUG. 

L(X'0.AI0TIVE Si rERIIF..\TEK Co.. 

" Church Street, Xeic Yorh. 

*AVe request you herewith to transfer from our stock holdings in 

vour societv 6.075 shares of st(K-k to Me.ssrs. Briesen Schrenk. 26 

• _ • 

Broad Street. New Yqrk. or to a person or firm designated by that 
firm. 

“For this assignment we assume that the same obligations as 
against you which we assumed in our writing of September 10. 1914. 
** With respect. 

“ Sch.midt'sciie Heissdampf-Gesellsciiaft. 
**I)r. F. PIggfjjs. 

Rentzsch.” 


15. On the 30th day of December. 1916. as the result of the request 
of the German corporation, sent by messenger, as aforesaid, the 
aforesaid certificate No. 352. for 6.740 shares of the capital stock of 
the Su})erheater Company was canceled, and two certificates were 
i.ssued in lieu thereof, one. Xo. 389. for 6.025 shares, to Briesen & 
Schrenk. and the other. Xo. 390. for 715 shares, to the German cor¬ 
poration. These certificates. Xos. 389 and 390. were issued under an 
agreement of the firm of Briesen c'i Schrenk with the Superheater 
Company that the certificates might be canceled by the Superheater 
Company either in case the original certificate. Xo. 134. for 13,490 
shares, standing in the name of the German corporation, should at 
any time thereafter be presented and legal claim for its transfer 
be made, or in case the firm of Briesen & Schrenk should fail to 
present to the Superheater Company within six months proper 
transfer or authority, signed by the German corporation, for the 

transfer of said 6.025 sfiares to Briesen & Schrenk. The 
40 aforesaid letter of Xovember 8. 1916. requesting said transfer 
and signed by the German corporation, was received by the 
Superheater Company within six months of the time of said trans¬ 
fer of December 30, 1916, and the aforesaid agreement of Briesen & 
Schrenk made in connection therewith. 

16. On March 25., 1918, and while the aforesaid certificate Xo. 134 
was still on deposit with the London agency of the Deutsche Bank, 
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an order of the Board of Trade of Great Britain wa^ issued, pur¬ 
suant to the provisions of section 4 of the trading with the enemy 
act of 1916 of Great Britain, which order stated that it vested in the 
Custodian of Enemy Property for England the said certificate No. 
134. In issuing this order the board of tnule complied in all par¬ 
ticulars with the requirements of the law of Great Bijitain then in 
full force and effect. Thereafter, on October 11. 1918. skid certificate 
No. 134, still unendorsed, was delivered to the Custodiijin of Enemy 
Property for England. 

IT. The firm of Briesen & Schrenk, from the time o^jfhe transfers 
made to them as hereinbefore set forth, of the certiticates aggre¬ 
gating 12,775 shares of the stock of the Superheater Coihpany, under 
the circumstances and conditions hereinbefore related, land the exe¬ 
cution by them, on February 3, 1917. of the aforesaid agreement 
with the Swiss firm, dated November 8, 1916, continued to hold said 
certificates as trustees, under and in accordance with tl|ie terms and 
provisions of said contract, until the cancellation of said certificates, 
as hereinafter set forth. I 

41 18. Under date of February 14. 1918, the Alien Property 
Custodian executed a demand and notice, under the provisions 

of the trading with the enemy act, as then in force, addjressed to the 
Superheater Company, determining that the aforesaid certificate 
No. 390 for 715 shares of the stock of the Superheater Company, and 
the sum of $3,250, together with all dividends then in tljie possession 
of the Superheater Company on an}' of the stock on which said sum 
was paid, which might then have been or might thereafter be 
received or declared by the Superheater Company, and I any interest 
accrued on said dividends to date of payment thereof to said Alien 
Property Custodian, were held by the Superheater Company as 
belonging to. or for the benefit of, the German corporjition, which 
the custodian determined to be an enemy, not holdiifg a license 
granted by the President, and it was required that said money and 
property should be delivered and paid over to the Alien Property 
Custodian. Service of this notice and demand was accepted by the 
Superheater Company on the 2Gth day of February, 1918. 

19. Thereafter, under date of the 11th day of March. 1918, the 
Alien Property Custodian, under the provisions of the tt*ading with 
the enemy act, addressed to Commercial Trust Company of New 
Jersey a demand and notice that he had determined tliat the fol¬ 
lowing property, to wit: Certificate for 715 shares of I the capital 
stock of the Su|^erheater Company, together with all dividends then 
in the possession of said trust company, if any, theretofdre or there¬ 
after received or declared by it on said shares of stock, and any 
interest accrued on said dividends to the date of payibent to the 
Alien Property Custodian, were held by it as belonging to and for 
the benefit of, the German corporation, which was| determined 

42 to be an enemv. not holding a license granted bv thk President, 
and it was required that the same be delivered and paid over 

to the Alien Property Custodian. Service of this notice and demand 
was accepted by the Commercial Trust Company of New Jersey on 
the 2d day of April. 1918. A new certificate "for said I 715 sliares 
was issued to the Alien Property Custodian. j 

111272—28-5 i 
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20. At a special meeting of the board of directors of the Super¬ 
heater Company, held on July 18, 1918, the secretary reported that 
he had informed the Alien Property Custodian as to the facts known 
to the Superheater Company concerning the 12,775 shares of the 
capital stock of tlie company formerly represented by certificate No. 
li^. and later by icertificates Nos. :k)3, 351. and 380, in the name of 
Briesen and Schrenk. and thereupon, and in accordance with the 
opinion of coiin.'^el, it was resolved that the Commercial Trust Com¬ 
pany of New Jersey be dire<‘ted to redeliver to the Superheater Com¬ 
pany said certificates Nos. 353, 351. and 380. all registered in the 
name of Briesen & Schrenk. togetiier with the accompanying assign¬ 
ments thereof, and that when received the same be canceled, that 
notation be made in the stock books and stock ledjrer that such can- 
cellation was bv order of the board; that the action taken bv the 
board on October 2. 1914, directing the cancellation of certificate 
No. 134 be re.^'-cinded; that notation be made on the stock books and 
stock ledger that said certificate is reinstated, as evidencing 13.400 
shares registered in the name of the (jerman corporation, but that no 
transfer of said certificate should thereafter be made until duplicate 
certificate No. 440 for 715 shares, then registered in the name of the 
Alien Property Custodian, should likewise be suri*endered. 

21. Tliereafter. under date of the 21st of August. 1018. the Alien 
Property Cu.^todian. under the provisions of the trading 

43 with the enemy act. addrcs.^ed to the Superheater Company a 
demand and notice that lie had determined that the following 

property, to wit: 13.400 shares of its capital stock, was belonging to 
and held by it for the benefit of the (lerman corporation, which he 
determined to be an enemy, not holding a license granted by the 
President, and he re(juired ih.at the same be delivered and paid over 
to the Alien Propertv C’u.-todian. While noc delinitelv disclosed bv 
the evidence, it appears that this notice and demand was served on 

or about the 27th dav of August. 1018. 

% « 

22. At some time between the 1st day of November and the 7th day 
of December. 1918. the aforesaid certificate No. 134 was surrendered 
and delivered to the Alien Property Custodian of the United States 
by the Chistodian of Enemy Property of England; aiid on December 
7. 1018, the Alien Property Custodian of the United States sur¬ 
rendered said cei-tificate No. 134 to the Superh.eater Company. Said 
certificate was thereupon marked canceled. 

23. Under date of October 18. 1918, the Alien Property Custodian 
e.xecuted a demand and notice, under the provisions of the trading 
with the enemy act. addressed to the Superheater Company, deter¬ 
mining that the sum of $127,750. together with anv interest accrued 
tliereon to date of payment to the Alien Property Custodian, be¬ 
longed to and was held by the Superheater Company for the benefit 
of the German corporation, whicii was determined to be an enemy, 
not h^)lding a licen.se granted by the President, and it was required 
that the same should be delivered and paid over to the Alien Prop¬ 
erty Custodian. Service of this demand and notice was accepted by 
the Superheater Compan}’ on October 22. 1918. 

24. Under date of October 23. 1018, the Alien Property 

44 Custodian executed a demaml and notice, under the provisions 
of the trading with the enemy act, addressed to the Super¬ 
heater Company and Briesen & Schrenk, determining that the sum 
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of $36,735.61, together with any interest accrued thereon to date of 
payment to the Alien Property Custodian, $439,000. ijjnited States 
Liberty loan bonds, second issue, $50,000. United States Liberty 
loan bonds, third issue, together with any interest reccjived on said 
bonds and any interest accrued on said interest to dat0 of payment 
to the Alien Property Custodian, belonged to and was : held for the 
benefit of the Cierman corporation, which was determined to be an 
enemy, not holding a license granted by the President^, and it was 
required that said money and property be delivered and paid over 
to tlie Alien Property Custodian. Service of this demaiid and notice 
was accepted October *22, 1918. 

25. Thereafter, under date of the 17th day of Januajry, 1919, the 
Alien Property Custodian executed a demand and notice under the 
provisions of the trading with the enemy act as then jin force, di¬ 
rected to the Superheater Company, determining that cbrtain shares 
of its stock, including therein those represented by certificate No. 
133 for 12 shares. No. 150 for 23 shares, and No. 13|4 for 13,490 
shares, were held in behalf of the German corporation, which was 
declared to be an enemv, not holding a license granted bv the Presi- 
dent, and it was demanded that the same be transferred, assigned, 
and delivered to the Alien Proj^erty Custodian, and that |the company 
forthwith cancel upon its books and records all of the said shares of 
stock and in lieu thereof issue new certificates to the Alfen Property 

Custodian, and such action, as thus demanded, was taken bv the 

%/ 

Superheater Company. 

45 26. Subsequent to January 1. 1917, the Super|ieater Com¬ 

pany declared certain dividends upon the 12,7t5 shares of 
stock which had been represented by certificate No. li^4 and were 
then represented by the ceitificates issued in the name <!)f Briesen & 
Schrenk and paid over to Briesen &, Schrenk as such dividends, cer¬ 
tain sums of money. The firm of Briesen & Schrenk purchased out 
(»f this monev .so received United States Libertv loan bonds of the 
par value of $489,()()(). and subsequently, but prior to tjhe bringing 
of this suit, delivered over tliese bonds to the Alien Piro})eity Cus¬ 
todian and paid over to the Alien Property Custodiani the sum of 
$^^6,735.61, being the balance of these monies remaining in their 
hands. These bonds and this money were delivered and paid over by 
Briesen & Schrenk to the Alien Property Custodian upon demand 
made by him, as aforesaid, by virtue of the power aqd authority 
vested in him under the trading with the enemy act and upon a 
determination that the said bonds and the said money were owing 
and belonging to and held for, by. on account of, and on behalf or, 
and for the benefit of, the German corporation. l 

27. The Superheater Company, subsequently to January 1, 1917, 
declared, but did not pay over, certain dividends upon the shares of 
its capital stock described in the aforesaid agreement^ of sale of 
November 8, 1916. Said unpaid dividends were, prior to the bring¬ 
ing of this suit, .seized by the Alien Property Custodian, as afore- 
.caid, upon a determination made by him by virtue of th^ power and 
authority vested in him under the trading with the enemy act that 
the said dividends were owing and belonging to and held for, by, 
on account of, and on behalf of, and for the benefit of, fhe German 
corporation. The amount of these declared but unpai|i dividends 
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46 were, prior to the bringing of this suit, paid over by the 
Superheater Company to the Alien Property Custodian upon 

demand by him. 

28. On or about the 23d day of January, 1919, the Alien Prop¬ 
erty Custodian sold to the then Director General of Railroads for 
the United States, 14,178 shares of the capital stock of the Super¬ 
heater Company, which included all of the shares seized by the 
Alien Property Custodian, as aforesaid, as l)elonging to or held 
for the benefit of the German corporation, the purchase price being 
$200 per share. The proceeds of said sale, and also the aforesaid 
dividends, consistinir of cash and Liberty bonds, have since been 
held bv the Alien Property Custodian, and/or the Treasurer of the 
United States, e.\ce})t for such amount, if any, as may have been 
paid therefrom as a result of proceedings pending in this court 
in that cause entitled ** Fritz von Briesen et al. vs. A Certain Fund 
et al., Equity Xo. 40,190,’' wherein the defendants herein, Fritz von 
Briesen, Hans von Breisen, and Otto von Schrenk, have sought 
to establish a lien on the fund involved in this cause for compensa¬ 
tion to them for their services as trustees. 

29. Prior to the bringing of this suit, the three original plaintiffs 
filed with the Alien Property Custodian a notice of their claim, 
under oath, and in such form and containing such particulars as 
the Alien Property Custodian required. 

30. The members of the firm of Briesen & Schrenk, defendants 
herein, have filed an amended answ'er, disclaiming anv interest in 
the money or property involved in this suit, and consenting to the 
entry of a decree in favor of the plaintiffs. 

31. A disclaimer of any right, title, or interest in or to the money 
or property involved in this suit and an assent to the allow'ance of 

the claim of plaintiffs, duly executed bv the German cor- 

47 poration subsequently to the filing of this suit, has been filed 
herein by plaintiffs. 

32. There is no evidence in the record that the Custodian of 
Enemy Property of England had any right, power, or authority 
to make anv irift or donation of anv property seized bv or delivered 
to him under the provisions of the trading wdth the enemy amend¬ 
ment act of 1910 of Great Britain, or that the Alien Property Cus¬ 
todian of the United States had any power, right, or authority to 
receive or accept any gift or donation from the Custodian of Enemy 
Property of England. 

33. There is no evidence that there was any agreement or under¬ 
standing of any nature or kind, either ex])ress or implied, between 
the German corporation and the Swiss firm at the time of, or in 
connection with, the contracts of Xovember 8, 1916, other than those 
stated in the documents executed at the time and hereinbefore set 
forth. 

34. Early in the year 1919 the Swiss firm retained New York 
counsel to represent them in pressing their claim for a restoration 
of the property seized by the Alien Property Custodian, as afore¬ 
said, and such counsel have been diligent in the assertion of their 
clients’ rights. 

30. After the signing of the treaty of Versailles, on June 28, 
1919, the German corporation communicated with the Swiss firm, 
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asserting their ri<rht to payment under the contract of November 
8, 191G, six months after the conclusion of said treaty. | The Swiss 
firm denied this right, and, in February, 1921, the German corpora¬ 
tion filed suit in Zurich against the Swiss firm. On April 6, 1921, 
a compromise agreement was reached between the parties, under the 
terms of which the Swiss firm paid the German corppration one 
million gold francs on account on April 11, 1921, ajnd the time 
48 for the payment of the balance was postponed to Jiuly 1? 1922. 
By a later agreement this time was further postpbned. 

3G. On July 2,1921, peace was concluded between the Upited States 
and Germany. I 

37. According to the laws of the Confederation of Switzerland, the 
effect of the agreement dated November 8, 191G, between the Swiss 
firm and the firm of Briesen & Schrenk was to constitute the latter 
trustees of the stock of the Superheater Company, then Standing in, 
and thereafter to be transferred into, their names, solely fbr the Swiss 
firm. Upon the foregoing findings of fact, the following is my 


OPINION 


The original bill of complaint in this cause was filed oh December 
8, 1921, by Jak. Robert Sigg-Fehr, Gottfried Rudolphl Baumann- 


Kienast. and Pldmund Gams, against the then Treasurer of the United 
States, the then Director General of Railroads, the then ^lien Prop- 
ertv Custodian, and the members of the firm of Briesen Schrenk. 

^ I 

The bill was filed under the provisions of section 9 of fhe trading 
with the enemy act, which provides, in substance, that anjj person not 
an enemv or allv of an eneniv, claimin<r anv interest in anv monev or 
other property which may have been assigned, delivered^ or paid to 
the Alien Property Custodian,, may file with the custodianj a notice of 
his claim under oath, and may institute a suit in equity in the Supreme 
Court of the District of Columbia to establish his right, iso claimed, 
and. if so established, the court shall order the assignment!or delivery 
to the claimant of the money or other pro])erty so held by the Alien 
Property Custodian or by the Treasurer of the United Stlates, or the 
interest therein to which the court shall determine the claimant to be 
entitled. 

49 By their bill, the plaintiffs set forth that they hadi purchased, 
by a contract of November 8,191G, certain shares of stock of the 
Locomotive Suj^erheater Company, hereinafter referredj to as the 
Suj;)erheater Company, from the Schmidt'sche Heissdampf-Gesell- 
schaft. a German corporation, hereinafter referred to as the German 
corporation, which shares, after the declaration of war fcjetween the 
United States and Germany, had been seized by the Alien Property 
Custodian of the Lmited States, as the property of the German 
corporation, which was determined to be an enemy, and had later 
been sold by the Alien Property Custodian to the Directjor General 
of Railroads, and later resold by him. By their bill of I complaint, 
plaintiffs claimed the right to iWover not only the amdunt of the 
proc-eeds received by the Director General of Railroads upon a resale 
of this stock, but also all dividends seized and also thosej thereafter 
received by the Alien Property Custodian. The Court of Appeals of 
this District, however, in the*^ case of Sigg-Fehr v. White, 52 App* 
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P. C. 215, held that the plaintiffs in this cause could not recover more 
for the stock, as distinguished from the dividends, than the amount 
received by the Alien Property Custodian upon the sale thereof to 
the Director General of Railroads. 

The real question now presented, therefore, is whether the shares of 
stock in question, at the time of the seizure thereof by the Alien 
Property Custodian, were the property of the Swiss firm, or whether 
said shares, or any dividends paid thereon, or any right or interest in 
said shares or dividends, were, at the time of such seizure, owing and 
belonging to and held for, by. on account of, or on behalf of, or for 
the benefit of, the German corporation. If these shares and dividends 
were solely the property of the Swiss firm, that firm is entitled 

50 to a return thereof, but if these shares or dividends, or any 
interest therein, belonged to the German corporation, and were 

within the United States at the time of the seizure, the Alien Property 
Custodian is entitled to retain the same, or such interest therein. 

The trading witli the enemy act authorized the Alien Property 
Custodian to seize any property in the Ignited States owing and 
belonginir to, or held for. bv, on account of, or on behalf of, or for 
the benefit of, an enemy, not liolding a license granted by the Presi¬ 
dent of the United States. Xo notice to the person or corporation 
claimed to be an enenu* was required by the act to be given, nor did 
the act contemplate'any opportunity to such alleged enemy to be 
heard prior to the seizure of his or its property by the Alien Prop¬ 
erty Custodian. The custodian was empowered to act ex parte, 
whenever he determined that a certain person or corporation was an 
enemv, not holdinir a license "ranted bv the President, and that anv 
pro])erty of such enemy was within this country. Protection against 
any incorrect determination on the part of the custodian was afforded 
by section 9 of the act. which permitted any one not an enemy, whose 
property was thus seized, first to file a claim, under oath, with the 
Alien Property Custodian, and then to follow that claim with a suit 
in this court for a return of the property wrongfully seized. 

It is important, at the outset, to note that the Alien Proj)erty Cus¬ 
todian, by a seizure, can acquire no greater right, even in the case of 
ownershij) of property by an enemy, than had tlie enemy whose 
property is seized. As was said by Justice Learned Hand, in his dis¬ 
cussion of the act in question in the case of Kohn v. Garvan, 2G3 Fed. 
909, “ Capture neither enlarges nor contracts the rights seized." 

It is now pertinent, therefore, to consider, in connection with 

51 the tlien existing circumstances, the ])rovisions of the various 
agreements entered into by the Swiss firm under date of 

November 8, 1916. at which time the German corporation was the 
owner of certain shares of stock of the Superheater Company, which 
had been originally represented by certificate No. 134 of that com- 
pan}’, for 13,490 shares. This certificate, at some time prior to Octo¬ 
ber 2, 1914, was deposited by tlie German corporation with the 
London agency of the Deutsche Bank, a German corporation, with 
its principal place of business in Germany. The certificate was unen¬ 
dorsed. About October 2, 1914. when the German Empire was 'at 
war with Great Britain, this certificate, at the request of the German 
corporation, but without a surrender thereof, was canceled upon the 
books and records of the Superheater Company, and two new certifi- 
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cates were issued in lieu thereof, oiie, No. 288, for 2,500 Shares of the 
stock of the Superheater Company, to Briesen Sc Knauth, a copart¬ 
nership in New York City, and the other. No. 289, for i0,990 shares; 
in the name of the German Corporation. It was a condition of the 
issuance of certificate No. 288 that it should be cancele(|i in case the 
original certificate No. 134, for 13,490 shares, with th^ assignment 
thereof duly executed, should be presented to the Supeitheater Com¬ 
pany for transfer. In order to insure the fulfillment o^ this condi¬ 
tion, these new certificates were deposited with a trust company; 
subject to the order of the Superheater Company. At that time, the 
firm of Briesen Sc Knauth held certificate No. 288, for j2,500 shares, 
solely as trustees or agents for the German corporation. On Feb¬ 
ruary 24, 1916, in view of the dissolution of the firm <|)f Briesen & 
Knauth, through the death of Knauth, certificate No. 288 was can¬ 
celed, and certificate No. 353, for 2,500 shares, was issued in lieu 
thereof to Briesen Sc Schrenk, defendants in this jcase, and on 

52 the same day, at the request of the German corporation, cer¬ 
tificate No. 289, for 10.990 shares, was canceled,j and, in lieu 

thereof, two certificates were issued, one, No. 351, for 4,250 shares, to 
Briesen Sc Schrenk, and the other, certificate No. 352, for 16,740 shares, 
to the German corporation. These new certificates were 'issued under 
the same conditions, and with the same protection to the! Superheater 
Company, as certificates Nos. 288 and 289. Briesen Sc Schrenk had 
no beneficial interest in the sliares represented by th^ certificates 
issued in their name, but held them solely as trustees pr agents of 
the German corporation. | 

At some time prior to the date of the contracts in question: that is, 
the 8th dav of November, 1916, the London agency of the Deutsche 
Bank was placed under the supervision of a controller appointed by 
the Board of Trade of Great Britain, and this supervision was in 
existence on November 8, 1916, though it does not appear that such 
supervision extended to the property of customers of the London 
agency of this bank as distinguished from the property and assets 
of the bank itself. Because of the war conditions then existing, the 
German Corporation, which owned the stock control of the Super¬ 
heater Company, was unable toTkeep in touch with the aftairs of that 
company, and there was considerable reason for supposing that the 
Lmited States might enter the war on the side of the Alljes. Even if 
the United States had not entered the war. the lack of I opportunity 
for the German Corporation to supervise the affairs oi the Super¬ 
heater would have made it desirable to dispose of that ibterest, if it 
could be sold even at a sacrifice. I 

Lender the circumstances thus existing, the German Corpora¬ 
tion sent representatives to Switzerland to see |if it might 

53 be possible to interest any Swiss capitalists in the purchase 
of the stock in question, or a considerable part thereof. The 

plaintiff. Gams, who had been connected previously with the- Ger¬ 
man Corporation, on a commission,basis, but not otherwise, was ap¬ 
proached and became interested, and he in turn interested the other 
two original plaintiffs in going into the matter witlij him. The 
negotiations covered some two or three weeks, and the i members of 
the Swiss firm were satisfied that the price of $200 share at 
which they could purchase the stock made it a very desirable pur- 
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chase, providinir they could secure title to the shares. The fact that 
certificate No. lo4, for 13.41)0 shares, could not be surrendered, for 
the reasons above stated, made tlie Swiss firm feel that the-y needed 
some protection in this reirard. and they felt that they should not 
be recpiired to pay for the shares until they could receive the new 
shares free from any flaw in the title. 

It was imj)ossible to tell how lon<r the war might last, or whether 
the United States would enter the war, but it was felt that by six 
months after the conclusion of peace, it would be ])ossible to secure 
the outstanding certificate, for 13.41)0 shares, and thus remove any 
flaw from the title, ami that bv fixing such a time as the time for 
])ayment, the Swiss firm could be protected. The contracts in (jiies- 
tion were carefully flrawn by one of the leaders of the Swiss bar. 

The fir.^t contract, the agreement of sale, between the Swiss firm 
and the (lerman Corporation, dated November 8. IDIG. provided, in 
substance, that the (rerman Corporation sold to the Swiss firm 
12.8*2“) shares of the stock of the Superheater Company, at two 
hundred per cent: that is. 8200 per share, the par value being 
8100. with dividends from danuary 1. 11)17. the purchase 

54 price to be payable in Swiss funds six months after the con¬ 
clusion of peace between the Cerman Empire and those States 

then at war with it. as well as those which might thereafter enter 
the World War against it. It was further provided that, because 
of the deferring of the time of payment, the shares of stock were not 
to be delivered to the purchaser at that time, but to be transferred 
to an American firm, as trustee, until full payment of the purcha.<e 
price, and as long as the trust lasted, the trustee was to remain as 
owner of the shares and to be recorded as such on the books of the 
Superheater Company. The Swiss firm pledged themselves not to 
alien or encumber the stock during the trust, and it was further ])ro- 
vided that the trustee should see to the carrvins: out of this obliffation. 
The dividends from January 1, 11)17. were to be collected by the cor¬ 
poration. Leu & Company, in Zurich, a banking firm, and the pur¬ 
chasers were to receive only one per cent of these dividends, the 
balance to be accumulated as security for the rights of the seller. It 
was further expressly provided that the contract should be governed 
by the Swiss law. and that the place of performance for both parties 
was in Zurich. 

Another contract, forming part of the same general transaction 
and dated Novembet S. IDIO. was entered into by and between the 
firm of Briesen Schrenk. defendants herein, and the Swiss firm. 
This agreement was signed by the Swiss firm on the date it bore and 
was then transmitted to Briesen c'c Schrenk. in New York, who signed 
the same on February 3. 1017. By the terms of this agreement the 
Swiss firm appointed Briesen & Schrenk as trustees to take 

55 po.s.session of 12,825 shares of stoc*k of the Superheater Com- 
. pany, and directed that Briesen Schrenk should be recorded 

in the stock register, of the corporation as owners of these shares. 
Briesen Schrenk bound themselves to take part in all general 
meetings of the Superheater Company and to exercise their right to 
vote under the instructions of the Swiss firm, or. in the absence of 
such instructions, according to their own judgment. They further 
obligated themselves, to pay the dividends on this stock to a New 
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York bank for the account of the Swiss finn and according to its 
instructions: and upon receipt of sufficient written ndtice of com¬ 
pletion of the contract from the Swiss firm to transfer the shares 
of stock at any time to a person or firm designated by the Swiss 
firm, subject to the limitation that until the firm shbuld produce 
proof of the payment in full of the purchase price for the stock 
to the (German corporation no disposition of the stock should take 
place, other than to a subtrustee selected by Briesen & jSchrenk. 

Under the same date, November 8, 1916, and as partj of this same 
general transaction, the Swiss firm, the German corporation, and Leu 
& Company, the banking corporation of Zurich entered into an 
agreement reciting the contract of sale by the Germah corporation 
to the Swiss firm of 12,825 shares of stock of the Superheater Com¬ 
pany and the formation of the Swiss partnership to (parry out the 
transaction, and it was recited that the contract of |sale and the 
partnership agreement formed pait of the agreement now under 
discussion. The Swiss firm obligated themselves to LeU & Company 
to instruct their trustees in America—that is, Briesen Schrenk—^to 

pay the dividends on tlie 12,825 shares of stock 6f the Suj^er- 

56 heater Company to the National City Bank of Niew York, for 

account of Leu & Company, after deduction of I the compen¬ 
sation of the trustees. It was further i^rovided that the agreement 
should not be canceled or in anywise modified except "iN’ith the con¬ 
sent of Leu t'c Company. Leu ic Company agreed to place one per 
cent of the dividends thus received to the credit of the Swiss firm, 
and the balance of the dividends received were to be retained by Leu 
& Company in an account, ui)on which payment was stopped, in the 
name of the Swiss firm and the German coq)orationj so as to be 
subject only to the joint order of the two. Leu & C4>mpany w^ere 
relieved of any liability for the collection of the dividends and were 
to be liable only for their proper distribution, with ipterest to be 
credited thereon at the prevailing rate. It was further expressly 
jirovided that the contract should be governed by Svpss law and 
that the city of Zurich was chosen by the parties as |the place of 
performance. ! 

The rights of the three Swiss j)artners were fixed by hn agreement 
of the same date: that is. November 8. 1910. | 

In fulfillment of the jirovisions of the above-mentic^ned contract 
of sale, the German corporation, under date of Noverjiber 8, 1916, 
directed a communication to the Superheater Companiv% requesting 
the transfer, from the holdings of the German corporation, of 6,075 
shares of stock to Briesen & Schrenk. in addition to the 6.750 shares 
already held by them, as aforesaid, with an assumption by the Ger¬ 
man corporation of resjionsibility to the Superheater jCompany in 
case of the surrender of the outstanding certificate. No. 134, for 
13.490 shares, properly endorsed, with legal claini thereon. 

57 At this ])oint it seems proper to mention that, while the con¬ 
tract of sale and the letter of instruction from I the German 

corporation to the Supei-heater Company, for the tralnsfer of the 
stock sold, provided foi- 12.825 shares, yet, through some|mistake, due 
probably to the difficulties of communication and the fact that the 
instructions were transmitted both orallv bv messengeii, and bv the 
mailing, in separate mails, of two letters of instruction! only one of 
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which was received, only 12,775 shares were actually placed in the 
name of Briesen & Schrcnk for the benefit of the Swiss firm. 

As between the Swiss firm and the Superheater Company, or the 
German Corporation and the Superheater Company, this would per¬ 
haps atfect the Superheater Company only to the extent of the 12,775 
shares, yet, as between the contracting parties, the German corpora¬ 
tion and the Swiss firm, it seems to me clear that the transaction was 
intended to covey 12.825 shares of the stock of the Superheater Com¬ 
pany, and that the Swiss firm, if entitled to recover, is entitled to 
recover 12,825 shares of this stock or the proceeds thereof. 

It is the contention of counsel for the Alien Property Custodian and 
the Treasurer of the United States that, while there was no actual 
fraud involved in this transaction, the circumstances are such as to 
justify the conclusion that it was not the intention of the German 
corporation to part absolutely with its right, title, and interest in and 
to the 12,825 shares of stock in question, but merely to create a situ¬ 
ation in which it would apparently have parted with the stock, so as 
to put it in the name of trustees for neutrals, and so put it beyond 
the possibility of seizure in case the United States should enter the 

war airainst Germanv: and also that it is fair to assume that the real 
1 . ^ 

intent of the parties was to protect the interests of the German cor¬ 
poration, both against the Custodian of Enemy Property of 
58 England, and also such official as might occupy a similar posi¬ 
tion for the United States, if the latter should enter the war 
against Germany, with an opportunity, however, to the German cor¬ 
poration, after the conclusion of hostilities, to take back the stock, 
relieving the Swiss firm of any obligation for any pa^’inent. 

At first glance, it is true, the circumstances look suspicious. The 
German corporation was unable, for the reason above stated, to se¬ 
cure and surrender certificate No. 134, re])resenting the shares of 
which subsequent transfer was made, and this, to say the least, 
created a flaw in the title to the shares represented by the new certifi¬ 
cates. Furthermore, the c-ontract reiiuired no ))resent })ayment of 
the Swiss firm, and in fact no payment until six months after the 
conclusion of peace between Germany and the countries then at war 
with it or which might thereafter enter the war. while, on the other 
hand, the Swiss firm was to receive one per cent of the dividends ])aid 
upon this stock, to cover supposed expenses of the transaction, while 
all reniainin<r dividends were to accumulate in the hands of Leu & 


Company, until the completion of the contract of sale. 

A further ground for sus})icion is found by counsel for the Alien 
Property Custodian and the Treasurer of the Ignited States in the 
testimony of the plaintiff. Sigg-Fehr, who. when asked whether, in 
the event tiiat he and his pai-tners were unsuccessful in the })resent 
suit, they would pay the Germans the i)urchase price of the stock, 
replied: ** If we get the shares. If we do not get the shares, we won't 
pay.*' The examination contimied: 

*• Q. In the event that you are unsuccessful in this suit will you pay 
the purchase price of the shares to the Germans ? 

59 ** A. No: I say that we won’t pay if we don’t get the shares. 

Q. How can you avoid paying the purchase price of the 
shares to the Gernfans even if vou are not successful in this suit ? 


“ A. If we don’t get the shares we won't pa}'. 
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“Q. Have vou an agreement with the Germans that fin the event 
you are unsuccessful in this suit you will not pay the purchase price 
of the stock to the Germans? 


“ A. No.” 

Dr. Fick, the lawyer in Zurich who had prepared the original con¬ 
tracts and advised the Swiss firm at the time of the trsinsaction and 
subsequently, gives his explanation as to how the plainti^, Sigg-Fehr, 
had gotten this impression, and, while the explanation may not be 
conclusive, yet, in view of the testimony of each of the other partners 
that they understood that they would have to pay, and expected to 
pay, the German corporation the agreed price for the ^tock in ques¬ 
tion, whether they were successful in the present suit or not, and in 
view also of the testimony of those expert in Swiss lawithat the con¬ 
tract of sale created an obligation which was absolute and not de¬ 
pendent upon a recovery in this suit, or upon the surrender of certifi¬ 
cate No. 134 by the German corporation, it seems to ihe reasonable 
to conclude that the contract of sale in question created Ian obligation 
of the Swiss firm which was absolute and entitled the j German cor¬ 
poration to recover from them the stipulated amount at the time fixed 
by the contract, in view of the transfer of the shares i|n question to 
Briesen & Schrenk. I 

There is no evidence whatever that there was any ^agreement or 
understandin<r of anv kind or nature whatever between the Swiss 
firm and the German corporation that the German corporation 
should have any right to a return of the stock in question or to any¬ 
thing but payment of the agreed price therefor at the time 
GO fixed by the contract: and it is too well established to require 
the citation of authorities that fraud is not to be inferred from 
mere susi^icion, but must l)e reasonably and clearly elstablished by 
the eyidence. This principle has been applied by the cjourts in suits 
of the character of this one. brought under section 9 (d* the trading 
with the enem}’ act. See Magg v. Miller et ah. 54 Apip. D. C. 226; 
Miller, (histodian. y. Herzfeld. 4 Fed. 2nd, 355: Beckeir y. Miller, 7 
P^ed. 2nd. 293. i 

There may haye been good reason, on Noyember 8, jlOlG, for the 
German X'orjxiration. as well as the Swiss firm, to feel that the 
United States would jirobably enter the war against Germany; but, 
at that lime, neither of tlu* parties to the contract owed any obliga¬ 
tion to the United States to maintain the status qi]io as to any 
projierty of the German Corporation, and. up to thb moment of 
the declaration of war by the I'nited States, the Germaii Corporation 
and the Swiss firm had a right, if done by bona fide contract, to 
jirovide for a divestiture of the rights of the German Coiqioration in 
favor of the Swiss firm. | 

It seems to me appai*ent. from a rea<ling of the various documents 
in (juestion. that thev were skillfullv drawn to bring about a situa- 
tion in which the German Corjioration w’ould not only be divested 
of its right and title to the shares but would also be party to the 
agreement with Briesen & Schrenk and have no mortgage or lien 
on the shares of slock or the dividends accruing thrt-eon. While 
such an arrangement was probably concluded for the j very purpose 
of placing the rights of the German Corporation beyond the reach 
of the authorities of this country in case the United jStates should 
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enter the war, yet, prior to the declaration of war, that was a thing 
which the parties had a right to do. 

It is contended by counsel for the Alien Property Custodian 

61 and the Treasurer of the United States that the real effect of 
the agreement between the Swiss firm and Briesen & Schrenk 

was to create a mortgage or lien in behalf of the German Corpora¬ 
tion. With this I am unable to agree. The contracts, which were 
prepared in Zurich, and were declared to be subject to interpretation 
according to the Swiss law, did not, according to the testimony 
of the Swiss lawyers, which is uncontradicted, create any mort¬ 
gage or lien which could be enforced by the German Corj)oration. 
It is somewhat uncertain whether, under the Swiss law, injunctive 
relief might have been afforded the German Corporation, in case 
Briesen & Schrenk had attempted to violate their agreement with 
the Swiss firm, under which they were to continue to hold the sliares 
of stock, as trustees for the Swiss firm, until the same were paid for. 
It is probable tliat. in an American couit of law, sucli relief would 
have been afforded the German Corporation, even though it was not 
a j)arty to the contract between Briesen & Schrenk and the Swiss 
firm. But this does not seem to me to make anv material difference. 
The contract of sale created a debt owing from the Swiss firm to the 
German Corporation, to be paid at Zurich, Switzerland. Xeither 
])ai'ty to that contract was in the United States, and the debt, stand¬ 
ing alone, was not, therefore, subject to seizure in this country, 
because it did not exist within this country. Even if we should 
assume that the effect of the contracts in question was to give the 
German Corporation a mortgage or lien on the stock in the hands of 
Briesen & Schrenk. which, however, I do not consider to be the case, 
yet, such mortgage or lien was merely collateral to the debt, which 
did not exist in this country and was not subject to seizure 

62 here, and, according, the lien, apart from the debt which 
could not be seized, amounted to nothing, and could not, it 

seems to me, be seized, standing alone. See Carpenter v. Longan, 
16 Wall. 271: Ashcroft v. Simmons, 159 Mass. 203. Furthermore, 
it cannot, under any reasonable construction of the contracts in 
question, be contended that the German Corporation was given any 
right to the possession of the stoc*k, or any right to sell it. or to 
accelerate the maturity of the debt, or to change the place of pay¬ 
ment from Switzerland to the Ignited States: and yet counsel for 
the custodian, in endeavoring to uphold the seizure and sale of the 
stock by the custodian, upon the ground that the German Corpora¬ 
tion retained a lien thereon, in effect contends for such a construc¬ 
tion, and this, even though none of the demands of the custodian 
purported to seize any lien or mortgage or right of lien, but instead 
the shares themselves. 

It may be noted here that the German corporation and also 
Briesen & Schrenk have filed in this cause a disclaimer of anv right 
or interest in or to the fund here in (piestion. 

A further objection by counsel for the Alien Property Custodian 
and the Treasurer of the Ignited States to the right of the Swiss firm 
to recover in this case is based u])on the fact that certificate Xo. 134, 
for 13.490 shares of the stock of the Superheater Company, was in 
the London agency of the Deutsche Bank, which agency was. at the 
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time of the execution of the contracts in question, imd^r the super¬ 
vision of the controller appointed by the Board of Trade of Great 
Britain, pursuant to the laws of Great Britain then ip effect, and 
that subsequently, on March 25, 1918, and while that certificate was 
still on deposit in said bank, an order of the Board of Trade 
63 of Great Britain was issued, under the trading with the enemy 
act, which stated that it vested in the Custodiah of Enemy 
Property for England the said certificate No. 134, 'which certificate, 
on October 11, 1918, was actually delivered to the Custodian of 
Enemy Property for England, and was subsequently turned over by 
him to the Alien Property Custodian of the United I States, who 
surrendered it to the Superheater Company for cancellation and the 
issuance of a new certificate to him. | 

It is true that the fact that this certificate was outstanding and 
could not be surrendered by the German corporation ati the time of 
the execution of the contracts of November 8, 1916, created a flaw 
in the title of the German corporation. A flaw in the title, however, 
does not prevent the person who holds such title from parting with 
the entire title which he holds, and except as against |an innocent 
purchaser for value of the outstanding interest which constitutes the 
flaw in title a release or surrender thereof will inure tq the benefit 
of the vendee. [ 

It must be remembered that this certificate No. 134 was never 


endorsed by the German corporation or even attempted to be en¬ 
dorsed in its name or behalf by anyone. A photostat of that certifi¬ 
cate is in evidence in this case as it existed after its surrender to the 


Superheater Company by the Alien Property Custodian o|f the United 
States, and there is no contention that it ever was endorsH. 


That a certificate for shares of stock is not property but mere 
evidence of title is too well established to require a citation of author¬ 
ities, and we are not confronted here with any question as to the 
rights which might be acquired by a bona fide purchaser for 
64 value of a certificate of stock which had been endorsed and 


then lost, stolen, or .seized. | 

In my opinion this certificate, in the London agdncy of the 
Deutsche Bank, unendorsed, did not constitute any property, or 
right or interest in property, in Great Britain, and accordingly there 
was nothing in that country for the Custodian of Eneniy Property 
of England to seize other than the mere piece of evidence of own¬ 
ership. The situation was quite different from that presented in 
the case of Direction der Disconto-Ge.sellschaft v. U. S| Steel Cor¬ 
poration, 267 U. S. 22, for in that case the shares seized by the 
English Public Trustee were “registered by tens on the Steel Cor¬ 
poration’s books in the name of some well-known broker:or the like, 
domiciled in England, and the assignment and power iof attorney 
to transfer the shares, printed on the back of the certificate, was 
signed by the broker in blank, so that the certificate passed from 
hand to hand.'’ As the custodian of enemy property of England 
had no authority to make any gift or donation of enenky property 
seized by him, it seems to me fair to conclude that his surrender of 
this certificate to the Alien Property Custodian of the United States 
indicated that he did not consider that his seizure had amounted to 
a seizure of any property, or right, title, or interest therein, but 
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merely to the seizure of a piece of evidence of ownership of prop¬ 
erty which was beyond tlie reach of the British authorities. 

The certificate in question could mean nothing more in the hands 
of the Alien Property Custodian of the United States, except to such 
extent, if any, as there might have been any right, title, or interest 
remaining in the; German corporation in and to the shares of stock 
in (juestion. If the German corporation had had any such 

65 interest, and the Alien Property Custodian had seized that 
interest, the surrender bv him of certificate No. 134 to the 

Superheater Company would have removed the flaw from the title 
to the stock or the interest therein which he had seized; but, since 
in my opinion no riglit, title, or interest in or to the stock in ques¬ 
tion remained in the German corporation, and since, accordingly, the 
Alien Property Custodian had acquired, by his seizure, no interest 
which he had a right to retain, the surrender by him of the certifi¬ 
cate in question did not operate to change or enlarge his title or 
rights, but instead inured to the benefit of the Swiss firm by way of 
removing that outstanding flaw in their title. 

In considering the legal effect upon the transactions of November 
8, 1916, of the fact that the German Corporation could not then 
surrender certificate No. 134 to the Superheater Company for can¬ 
cellation and so give the Swiss firm a perfect title, it is important 
to keep in mind the different parties concerned. The Superheater 
Company, under its by-laws, was not bound to issue new certificates 
without the surrender of the old, and so it took steps to protect itself; 
but these steps were entirely for its own protection and not for the 
protection of either the German Corporation or the Swiss firm, nor 
can these steps be considered as having prevented the German Cor¬ 
poration from then tran.sferring to the Swiss firm all of the right, 
title, and interest which it had in and to the shares in question, so 
that the interest of the German Corporation was completely divested, 
and there remained onlv at most the dutv on its part to surrender 
certificate No. 134 to the Superheater Company if and when it might 
be able to do so. 

In so far as concerns the dividends accruing upon the stock 

66 in question, some were paid to Briesen & Schrenk. and part of 
these invested in Liberty loan bonds and some were retained 

by the Superheater Company and by it paid over directly to the Alien 
Property Custodian. The money and bonds representing the divi¬ 
dends paid to Briesen & Shrenk were also delivered and paid over 
by them to the Alien Property Custodian, and dividends accruing 
upon the stock after the seizure were paid to the Alien Property 
Custodian. It seems to me that under the contract of November 
8, 1916, the right to all of these dividends passed out •of the German 
Corporation and to the Swiss firm, as completely as the stock itself, 
and that accordingly there was no interest therein in the German 
Corporation which was properly subject to seizure. The mere fact 
that the right of the Swiss firm to receive the dividends was to be 
deferred under the terms of the agreement between the Swiss firm, 
the German Corporation, and Leu & Company until the payment 
of the purchase price for the shares in question deferred the right 
of the Swiss firm to receive the dividends, it is true, but there was 
no provision by which the German Corporation was to receive the 
dividends in case the Swiss firm failed to make the required pay- 
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ment. If the obligation of the Swiss firm to pay fo^ the shares 
had not been absolute, so as to give the German Corporation a right 
to sue for and recover the purchase price, regardlessj of whether 
the Swiss firm ever received the shares or the proceeds, the situation 
might be different: but with the right of the German iCorporation 
an absolute one to require payment of the purchase prjce, 1 do not 
see how it can be said that the right of the German Corporation 
in the dividends can amount to more at most than a lieh thereon to 
secure a debt not existing in this countrv but in Switzerland, nor 
how that lien can properly be subject to seizure apart from the 
existence here of the debt. Furthermore, the custodian did not 
make any demand purporting to constitute a seizure of any 

67 lien upon the dividends, any more than a lien upon the stock. 

For this reason, it seems to me that the right io all of the 
dividends in question passed to the Swiss firm as completely as the 
right to the shares of stock, as against any vestige of right in the 
German corporation. 

The evidence does not make it entirely clear just what dividends 
are now held by the Alien Property Custodian or the Treasurer of 
the United States as having accrued upon the 12.825 shares of stock 
in question and been seized by thei Alien Property Custodian; and 
the appropriate proceeding would, therefore, be to retaib this cause 
for an accounting by the Alien Property Custodian and tijie Treasurer 
of the United States as to all such dividends. 

As for the stock itself, it appears that the Alien Property Custo¬ 
dian sold these shares to the Director General of Railroads of the 
United States at $200 per share, a. total of $2,565,000. | The Court 
of Appeals, on the appeal previously taken in this case, and as before 
stated, decided that there could be no recoverv herein of anv excess 
over that amount received bv the Director General of Railroads 
upon a re.sale of the stoc-k by him at an increased price,| so that the 
recovery here, in so far as concerns the stock, as distinguished from 
the dividends, is limited to the proceeds of sale received by the Alien 
Property Custodian, that is, $2,565,000. ! 

At the time of the hearing, it appeared that Briesen & Schrenk, 
by a separate suit in this court, had obtained a decree, Establishing 
a lien upon the fund in question for the amount of the commissions 
to which they were entitled for having held t^ie same as 

68 trustees, though, at that time, payment had apparently not 
been made. The rights of the plaintiffs herein are, of course, 

subject to such amounts as may have been paid from tjhe fund in 
question, under that decree, and that matter also can be 'determined 
in connection with an accounting of the dividends here involved. 

By their bill of complaint, the plaintiffs also claim int^est on the 
funds in the hands of the Alien Property Custodian. Their right 
to such interest is clearlv e.stablished bv the case of Henkels v. 
Sutherland et al., 271 U. S. 298, and the accounting herein should 
also include a determination of interest in accordance with the 
method laid down in that case. ! 

I have endeavored to confine my findings of fact to matters of fact, 
in so far as seemed feasible, and to eliminate therefrom conclusions 
of law. I 

It would, of course, be possible to hand down numerous separate 
and minor conclusions of law upon which to base the principal con- 
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elusion, but it seems to me unnecessary to do this, and I deem it 
sufficient, as a conclusion of law, based upon the findings of fact, 
to conclude that the plaintiffs are entitled to recover from the Alien 
Property Custodian and the Treasurer of the United States the 
proceeds of sale of 12,825 shares of stock of the Superheater Com¬ 
pany, at $200 per share, the dividends thereon, and the investments 
or reinvestments of any thereof in the hands of the Alien Property 
Custodian, with interest thereon, less such sum or sums as mav 
properly have been paid or be payable by him therefrom, and less 
the expenses of this proceeding, after an accounting to be had of 
such dividends and also of interest according to the method provided 
by the Sujyreme Court in the Henkels case (supra). 

G9 I am returning herewith the court files referred to me. and 
am also filing the report of the hearings held by me and the 
exhibits then offered. At these hearings, and in the briefs subse¬ 
quently filed, the case was ably presented by counsel on each side. 

Res 2 :)ectfully submitted. 

Stanton C. Peeli.e. 

Special Master. 


70 Opillion of court. Bailey. J. 

Filed Dec. 10. 1027 

In view of the nature of the order of reference in this case, I think 
that the findings of fact of the master should not be disturbed, if 
there was any sul)stantial evidence l)efore him to warrant his con¬ 
clusions. even though I were to deem them erroneous. There is ample 
evidence to sustain his findings of fact, and they are therefore con¬ 
firmed. 

I also agree with the result which the master reached on the ques¬ 
tions of law involved. The agreement between the (xerman corpora¬ 
tion and the Swiss firm operated to vest the title to the stock in que.s- 
tion in the Swi.ss firm, according to the law of Switzerland when the 
agreement was made. As between the parties, this law determined 
their rights in the .stock regardless of whom the latter might be, sub¬ 
ject to the rights of third parties in the locus of the situs of the stock. 
The Alien Property Custodian, by his .seizure, acquired no greater 
rights than those of the German cori)oration. and as the master has 
found as a fact that the German corporation, under the law of Swit¬ 
zerland, retained no interest, legal or equitable, in the stock, there 
v.’as no interest that could be seized by the custodian. 

The plaintiff therefore is entitled to the relief sought. 

December 10, 1927. 

Jennings Bailey, 

J ustice. 

71 Decree 

Filed Jan. 19, 1928 

♦ 4c 4c 

This cause came on to be heard at this term and thereupon, upon 
consideration thereof, it is this 19th day of January, 1928. 
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Adjudged, ordered, and decreed as follows, viz: 

1. That the report of Stanton C. Peelle, Esq., special master, filed 
in. this court in this cause be and it is in all things approved, ratified, 
and confirmed; and 

2. That the exceptions to the report of the special ma^er filed by 
the defendants, Frank White, as Treasurer of the United States, 
and Howard Sutherland, as Alien Property Custodian, be and 
the same are hereby overruled; and 

3. That Jak. Robert Sigg-Fehr, deceased, Gottfried Rudolph 
Baumann-Kienast, and Edmund Gams, the original three com¬ 
plainants herein, were the owners of certain money and bther prop¬ 
erty heretofore seized by the Alien Property Custodiari under the 
provisions of the act of Congress known as the tradiiig with the 
enemy act, and which property or the proceeds thereftom is now 
held by the Alien Property Custodian or the Treasurer of the United 
States and which is described as follows, to wit: 12,825 shares of 
the capital stock of Locomotive Superheater Company, a Delaware 
corporation, together with United States Liberty loan bcmds, second 
issue, of the par value of $439,000.00, and United States Liberty 
loan bonds, third issue, of the par value of $50,000.00, together with 
certain sums of cash representing dividends upon said shares of 
stock declared subsequent to January 1, 1917, and paid pver to the 
Alien Property Custodian bv Briesen & Schrenk, of New I York City, 

and by said Locomotive Superheater Company; arid 
72 4. That the present complainants herein, Henry Escher, 

ancillarv administrator in the District of Columbia of the 
estate of Jak. Robert Sigg-Fehr, Gottfried Rudolph i Baumann- 
Kienast, and Edmund Gams, are now entitled to the Release and 
return and repayment of the said money and other property and/or 
the proceeds therefrom, together with the income therefrom and 
the accretions thereto: and 

It is further adjudged, ordered, and decreed that for jiind in full 
payment of his services and expenses as special master in | this cause, 
tlie defendants, Frank White, as Treasurer of the United States, 
and Howard Sutherland, as Alien Property Custodian, sh^ll pay out 
of the moneys and properties held by them and describetl above in 
Iiaragrajih numbered 3, the sum of ten thousand dollars, i 

It is further adjudged, ordered, and decreed that the (lefendants, 
Howard Sutherland, as Alien Property Custodian, and Fr^nk White, 
as Treasurer of the United States, pay, convey, transfer, assign, and 
deliver to said complainants the said money and otherl property, 
or in the event any of said property shall have been lawfully dis- 
]iosed of, the proceeds therefrom, together with any and all income 
therefrom and additions and accretions thereto, after I deducting 
therefrom any expenses or disbursements in respect of or bn account 
of said property or any part thereof, duly made under the' authority 
of the trading with the enemy act and amendments thereto; and 
also deducting therefrom the said sum of $10,000.00 to be paid to 
the special master in accordance with this decree. | 

Jennings B.4IEey, 

Justice of Supreme Court of the District of Colurribia. 


i 

i 
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I consent as to form. 

Dean Hill Stanley, 

Special Assistant to the Attorney General^ Solicitor for 
Defendants^ Howard Sutherland^ as Alien Property Cus¬ 
todian, and Frank White, as Treasurer of the United 
States. 


74 Warrant for satisfaction of decree 

Filed May 3, 1928 

To the Clerk of the Supreme Court of the District of Columbia: 

Whereas, Henry Escher, ancillary administrator of Jak. Robert 
Si^"-Fehr, deceased, Gottfried Rudolph Baumann-Kienast, and 
Edmunds Gams, plaintiffs in the above-entitled cause, did on the 
nineteenth dav of January 1928, obtain a decree in the Supreme 
Court of the District of Columbia against Howard Sutherland, as 
Alien Property Custodian, and Frank White, as Treasurer of the 
United States, adjudging, orderin", and decreeing that Jak. Robert 
Sigg-Fehr, deceased, Gottfried Rudolph Baumann-Kienast, and 
Edmund Gams, the original three complainants herein, were the 
owners of certain money and other property heretofore seized by the 
Alien Property Custodian under tlie provisions of the act of Con¬ 
gress known as the trading with the enemy act, and which property, 
or the proceeds of the sale therefrom, is now held by the Alien 
Property Custodian or the Treasurer of the United States, and 
which is described as follows, to wit: 12,825 shares of the capital 
stock of Locomotive Suj)erheater Company, a Delaware corpora¬ 
tion, to<rether with United Ignited States Liberty bonds, second issue, 
of the par value of $439,000.00, and United States Liberty loan bonds, 
third issue, of the par value of $50,000.00, together with certain 
sums of casli representing dividends upon said shares of stock de¬ 
clared subsequent to January 1, 1917, and paid over to the Alien 
Property Custodian by Briesen & Schrenk, of New York City, and 
by said Locomotive Superheater Company, and further adjudging, 
ordering, and decreeing that the complainants herein, Henry 

75 Escher, ancillary administrator of Jak. Robert Sigg-Fehr, 
deceased, Gottfried Rudolph Bauman-Kienast, and Edmund 

Gams, are now entitled to the release, return, and repayment of said 
money and other property, and/or the j^roceeds therefrom, together 
with the income thereTrom and the accretions thereto, and further 
adjudging, ordering, and decreeing that the defendants, Howard 
Sutherland, as Alien Property Custodian, and Frank White, as 
Treasurer of the United States, pay, convey, transfer, assign, and 
deliver to said complainants the said money and other property, or, 
in the event any of said property shall have been lawfully disposed 
of, the proceeds therefrom, together with any and all income there¬ 
from and dividends, and accretions thereto, after takin" therefrom 
any expenses and disbursements in respect to or on account of said 
property duly made under the authority of the trading with the 
enemy act and amendments thereto. 
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And whereas the plaintiffs herein have received satis^iaction for the 
same, with the exceptions hereinafter noted, these are,i therefore, to 
desire and authorize you to enter an acknowledgment df satisfaction 
upon the record of said decree, and for your so doing this shall be 
your sufficient warrant and discharge in that behalf; provided, how¬ 
ever, that nothing herein contained shall operate as a waiver or release 
of any rights or claims which the undersigned may have to or in 
respect of the following: i 

(1) The sum of $55,909.83 deducted from the cash| held by the 
Alien Property Custodian and/or the Treasurer of the United States 
for the plaintiffs herein as an alleged administrative expense. 

76 (2) The sums of $702,016.41 and $16,444.37 paid by the Alien 
Property Custodian and/or the Treasurer of the United States 

on March 15, 1924, and May 12, 1927, respectively, as alleged income 
taxes to the Commissioner of Internal Revenue. 

(3) Whatever rights or claims the plaintiffs may have growing 
out of the purchase, holding, and/or sale by the Director General of 
Railroads to the stock of the Locomotive Superheater Company 
decreed in this suit to have been the property of the plaintiffs. 

(4) The sums of $905.86 and $106.30 deducted from (|ash received 
by the Alien Property Custodian as a collection charge, j 

(5) The plaintiffs’ proportionate share of the earninigs upon the 
funds paid into the Treasury of the United States b^ the Alien 
Property Custodian, and with which plaintiffs’ money was com¬ 
mingled. 

By accepting this warrant for satisfaction of decree with the reser¬ 
vations herein contained it is understood that the Alien Property 
Custodian and the Treasurer of the United States and the Director 
General of Railroads do not concede the validitv of anv of said 
reserved claims or waive any defenses whatsoever against i the same. 

In witness whereof I, as solicitor of record of the said plaintiffs, 
have hereunto set my hand and affixed my seal this 23 day of Feb¬ 
ruary, 1928. i 

LYTTLEjTOX FoX. 

Attest: I 

Robert L. Graham. Jr. i 

1 

) 

77 County of Xew York, | 

State of Neio York^ ss: I 

Be it remembered that on this 23 day of February, 1028, before 
me; the subscriber, a notary public of the County and State of New 
York, personally appeared Lyttleton Fox, who, I am Satisfied, is 
the person named in and executing the foregoing indenture, and to 
whom I first made known the contents thereof, and thereupon he 
acknowledged that he signed, sealed, and delivered the same as his 
voluntary act and deed, for the uses and purposes therein set forth. 

(notarial seal.) Robert L. Graham,! Jr., 

Notary Public^ New York CoU'nty^ &c. 

My commission expires March 30, 1929. i 

j 

I 


1 
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Petition for rule to show cause 
Filed Mar. 23, 1928 


The petition of Henry Escher, ancillary administrator of Jak. 
Robert Si""-Fehr, deceased, Gottfried Rudolph Baumann-Kienast 
and Edmund Gams, plaintiffs in the above-entitled cause respect¬ 
fully show under this honorable court as follows: 

1. That heretofore on the 19th dav of Januarv, 1928, a decree was 
entered in the cause adjudjrm" that certain money and other property 
seized by the Alien Property Custodian upon a determination that it 
belonged to an enemy within the purview of the trading with the enemy 
act, in fact belonged to and was the property of the original plaintiffs in 
this action, Jak. Robert Sigg-PVhr, Gottfried Rudolph Baumann- 
Kienast, and Edmund Gams and further ordering and directing the 
defendants, Franl^ White, as Treasurer of the United States, and 
Howard Sutherland, as Alien Property Custodian, to “ pay, convey, 

transfer, assign, and deliver to said complainants the said 
79 money and other property, or in the event any of said property 
shall have been lawfully disposed of, the proceeds therefrom, 
together with any and all income therefrom and additions and accre¬ 
tions thereto, after deducting therefrom any expenses or disburse¬ 
ments in respect of or on account of said property or any part thereof, 
dulv made under the authoritv of the trading with the enemv act 
and amendments thereto: and also deducting therefrom the said sum 
of $10,()00.(K) to be paid to the special master in accordance with this 
decree.'’ 

2. That the time within which an appeal could be noted with 
respect to such decree has expired and no such appeal has been noted. 

3. That subsequent to the entry of this decree and pursuant thereto 
the defendant, the Alien Property Custodian, has furnished to plain¬ 
tiffs a statement purporting to show the money and other property 
belonging to the original plaintiffs in this action which was seized 
by the custodian together with the proceeds from the sale of a por¬ 
tion of said property, the shares of stock of the Locomotive Super¬ 
heater Compan}', and the additions and accretions thereto and income 
therefrom and also .deductions therefrom asserted to be authorized 


under the authoritv of the trading with the enemv act and the amend- 
ments thereto, in addition to the sum of $10,000.00 specifically men¬ 
tioned in the decree. A copy of this statement is annexed hereto, 
marked ** Exhibit A.*’ and made a part hereof. 

4. That in partial performance of the decree defendants have 
transferred and delivered over to a depositary designated by the 

})laintiffs, the United States Treasury, notes in the amount of 

SO $439.(K)0.00 and the United States Libertv loan bonds in the 

% 

amount of $50.0(K).0() shown upon said statement and have 
paid the amount of $2,250,581.51 in; partial performance of said de¬ 
cree. A release or receipt ex})re.‘^sly asserting and reserving the right 
and claim to receive further payments was executed and delivered: 
and copy thereof marked “ Exhibit B is attached hereto and made 
a part hereof. 

5. That plaintiffs are entitled to receive in addition to the items 
appearing upon the statement noted above, a large amount approxi¬ 
mating the sum of $1,000,000.00 or more as their proportionate share 
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of the earnings upon funds belonging to them and covered into the 
Treasury of the United States by the Alien Property Custodian. 
On the 17th day of March, 1928, a check or voucher in the amount of 
$459,938.66 and being a partial payment of such earnings was de¬ 
livered by the defendant, Alien Property Custodian^ to the de¬ 
positary designated by the plaintiffs and was accepted; as payment 
of that amount upon the claim of plaintiffs, and another check in the 
amount of approximately $490,090.00, so plaintiffs are informed, and 
believe has been drawn by the defendant, the Treasurer of the 
United States, for the purpose of making an additional payment to 
plaintiffs upon their claim for such earning upon their funds covered 
into the Treasury of the United States, but delivery of such check 
has been wrongfully withheld and refused contrary to and in viola¬ 
tion to the express terms of the decree above mentioned, and 

81 in spite of the fact that the said defendant, the 'treasurer of 
the United States, admits that at least this amount in addition 

to the sum above mentioned which was paid by the defendant. Alien 
Property Custodian, has been earned or accrued upon the funds be¬ 
longing to the plaintiffs covered into the Treasury of | the United 
States by the Alien Property Custodian. ' 

6. That the defendant, the Alien Property Custodian, has asserted 
and claimed and still asserts and claims the right to deduct and with¬ 
hold from money belonging to plaintiffs certain sums for collection 
charges and alleged administrative expense and has deducted from 
the money belonging to plaintiffs, and is withholding andi refusing to 
pay over to plaintiffs the following sums, to wit: 

Collection fee upon moneys collected by the Alien Property Custodian. $905.86 
Collection fee upon moneys collected by the Alien Property Custodian. 106.30 
Administration expense_+_ 55,909. 83 

In addition the defendant. Alien Property Custodian,! claims the 
right to make further deductions from the money belonging to plain¬ 
tiffs on account of administrative expense and similar charges. These 
deductions are unauthorized by any valid provisions of the trading 
with the enemy act and the amendments thereto and are in violation 
of and contrary to the provisions of the decree above men- 

82 tioned and amount to taking of the property of plaintiffs 
without anv authoritv of law. 

7. That the defendant, the Alien Property Custodian, as ivill ap¬ 
pear from the statement, ‘‘Exhibit A,” claims to have p^id over to 
the Commissioner of Internal Revenue out of the money belonging 
to the plaintiffs and then held by the Treasurer of the Uiiited States 
the sum of $702,016.41 on March 15, 1924, and the sum oi $16,444.37 
on May 12; 1927. At the time these payments were made this suit 
was 2 )ending and such {payments, if made, were directly contrary to 
and not authorized by tlie provisions of the trading with jthe enemy 
act and the withholding or deducting of such sums from ^he money 
belonging to plaintiffs is in violation of and contrary to the direc¬ 
tions and requirements of the decree above mentioned and| said sums 
have been unlawfully and wrongfully deducted or attempted to be 
deducted from the money belonging to the plaintiffs, and ihave been 
and still are unlawfully and wrongfully withheld from thej plaintiffs. 

8. That notwithstanding the demand made therefor, the defendants, 
Frank White, as Treasurer of the United States, and Howard Suther- 

I 

1 
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land, as Alien Property Custodian, have failed, neglected, and refused 
fully to comply with and carry out the terms of the decree above 
mentioned and are unlawfullv and wrongfullv and in violation of 
the provisions of said decree, withholding the sums of money above 
mentioned and otlier sums the exact amount of which is un- 

83 known to plaintiffs. 

Wherefore, in consideration of the premises plaintiffs re¬ 
spectfully pray: 

1. That a rule issue out of this court directed to the defendants, 
Frank AVhite, as Treasurer of the United States, and Howard Suth¬ 
erland, as Alien Property Custodian, requiring them to appear on a 

dav to be fixed in said rule, then and there to show cause, if anv 

• %/ 

thev have, whv thev should not forthwith ijav over to plaintiffs the 
sums specifically mentioned which have been deducted or are being 
withheld from plaintiffs as above stated, and why they should not 
forthwith compute in full the amount of plaintiffs’ proportionate 
share of the earnings upon funds covered into the Treasury of the 
United States by the Alien Property Custodian, and forthwith pay 
same over to plaintiffs and why they should not forthwith and with¬ 
out further excuse comply in full with the requirements and direc¬ 
tions of the decree dated Januarv lU, 1928. 

2. And that plaintiffs be awardetl such other and further relief as 
in the premises thev niav be entitled to. 

A v V ^ 

iMUER Whitaker, 

Lyttleton Fox, 

Lawren'ce a. Baker, 

' Attorneys for Plaintiffs. 

84 State of Xew York, 

County of Xew York, ss: 

Henry Escher, being duly sworn, deposes and says that as ancillary 
administrator of tlie estate of Jak Robert Sigg-Fehr, he is one of the 
plaintiffs above mentioned, and that he is the duly authorized attor¬ 
ney in fact for the other two plaintiffs; that he has read over the 
foregoing petition and knows the contents thereof; and that the facts 
are true as therein alleged except as such facts as are alleged upon 
information and belief, he believes to be true as therein stated. 

(Sgd.) Henry Escher. 


Subscribed and sworn to this 22nd dav of March, 1928. 

^ * 

[sE.\L.] Robert L. Graham, Jr., 

Xotary Public. Xew York County. 


Xew York Countv clerk's Xo. 203; Xew York Countv 
Xo. 91G7; Kin<rs Countv clerk's Xo. IG: Kin<rs Countv 
Xo. 9122. 

Commission expires ^larch 30, 1929. 


register’s 

register’s 


Exhibit A 


ALIEN PROPERTY CUSTODIAN 


Date 2/9, 28. 

Claim Xo. 6101. 
Trust Xo. 2975. 

Trust in name of Schmidtsche Heissdampf Gesellschaft. Address 

-. Henry Escher, ancillary administrator of Jak. Robert 

Sigg-Fehr, dec’d. 
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Exhibit B 

RECEIPT OF HENRY ESCHER. ANCILLARY ADMINISTRATOR OF JAK. ROBERT 
SIGG-FEHR, DECEASED, GOTTFRIED RUDOLPH BAUMANN-KIENAST, AND 
EDMUND GAMS,| FOR PAYMENT RECEI\XD PURSUANT TO A FINAL DECREE 
OF THE SUPREME COURT OF THE DISTRICT OF COLUMBIA, ENTERED 
JANUARY 19, 19 2S 

Whereas, pursuant to the provisions of section 9 of the act of 
Congress known as the ‘‘ trading with the enemy act,” as amended, 
Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann-Kienast, and 
Edmund Gams have heretofore brought suit in the Supreme Court 
of the District of Columbia against Frank White, individual!}’ and 
as Treasurer of the United States of America, James C. Davis, 
individually and as Director General of Railroads, Thomas W. 
Miller, as Alien Property Custodian, and Arthur von Briesen, Fritz 
von Briesen, Hans von Briesen, and Otto von Schrenk, copartners in 
the practice of law under the name of Briesen & Schrenk, to establish 
their claim to certain moneys and other property held by the Treas¬ 
urer of the United States, taken by the Alien Property Custodian as 
the property of Schmidt’sche Heissdampf Gesellschaft; and 
Whereas, the Supreme Court of the District of Columbia has 
entered a decree in said suit on January 19, 1928, ordering * * * 

that the defendants, Howard Sutherland, as Alien Property Custo¬ 
dian, and Frank White, as Treasurer of the United States, pay, 
convey, transfer; assign, and deliver to said complainants the said 
money and other property, or in the event any of said property 

88 shall have been lawfully disposed of, the proceeds therefrom, 
together with anv and all income therefrom and additions and 

accretions thereto, after deducting therefrom any expenses or dis¬ 
bursements in respect of or on account of said property or any part 
thereof, dulv made under the authoritv of the trading with the 
enemv act and amendments thereto: and also deducting therefrom 
the said sum of $10,000.00 to be paid to the special master in accord¬ 
ance with this decree.” 

Xow, therefore, in consideration of the premises, the undersigned, 
Henrv Escher, ancillarv administrator of Jak. Robert Sigg-Fehr, 
deceased, Gottfried Rudolph Baumann-Kienast, and Edmund Gams, 
the complainants in said suit, do hereby acknowledge receipt from 
the Treasurer of the United States, with the exceptions hereinafter 
noted, of the money ordered by said decree to be paid by the Treas¬ 
urer of the United States, as follows, to wit: 

Cash in the amount of $2,250,581.51 (two million two hundred 
fifty thousand five hundied eighty-one and 51/100 dollars), with 
the exceptions hereinafter noted, paid pursuant to said decree. 

And the undei*signed does hereby further acknowledge and accept 
such sum as a compliance with and satisfaction of said decree above 
quoted. 

89 In consideration of the premises, the undersigned hereby 
release and forever discharge the President of the United 

States, the Treasurer of the United States, Frank IMiite, individually 
and as Treasurer of the United States, Guy F. Allen, individually 
and as acting and Assistant Treasurer of the United States, John 
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Burke, individually and as Treasurer of the United States, Howard 
Sutherland, individually and as Alien Property Custodian, Freder¬ 
ick C. Hicli, individually and as Alien Property Custodian, Thomas 
W. Miller, individually and as Alien Property Custodian, Francis 
P. Garv’an, individually and as Alien Property Custodian, Ai. Mitchell 
Palmer, individually and as Alien Property Custodian, an<J all other 
persons exercising the authority of them or any of them, from any 
and all rights, claims^ and demands of every Kind, character, and 
description, whether joint or several, which the undersized may 
have in respect to the matters in question, based upon or arising 
out of said suit or said decree in said suit: Provided, however, that 
nothing herein contained shall operate as a waiver or release of any 
rights or claims w'hich the undersigned may have to or in respect 
of the following: 

(^1) The sum of $55,909.83 deducted from the cash hel^ by the 
Alien Property Custodian and/or the Treasurer of the United States 
for the plaintiffs herein, as alleged administrative expense. 

90 (2) The sums of $702,016.14 and $16,444.37 paid by the 
Alien Property Custodian and/or the Treasurer of the United 

States on March 15, 1924, and May 12, 1927, respectively, ais alleged 
income taxes to the Commissioner of Internal Revenue. i 

(3) Whatever rights or claims the plaintiffs may have |growing 
out of the purchase, holding and/or sale bv the Director GZ^ral of 
Railroads of the stock of the Locomotive Superheater Company de¬ 
creed in this suit to have been the property of the plaintiffs! 

(4) The sums of $905.86 and $106.30 deducted from cash j received 
by the Alien Property Custodian as a collection charge. 

(5) The plaintiff’s proportionate share of the earnings uppn funds 
mid into the Treasury of the United States by the Alien property 
Custodian, and with which plaintiff’s money was commingled- 

By accepting this receipt with the reservations herein contained 
it is"understood that the Alien Property Custodian, the Treaisurer of 
the United States, and the Director General of Railroads^ do not 
concede the validity of any of said reserved claims or waiive any 
defenses whatsoever against the same. | 

Witness the signatures of the undersigned at Xew York City, on 
the 23rd day of February, 1928. ! 

91 Henry Escher, i 

Ancillary Administrator of Jak, Robert Sigg-Fehr^ dedeased, 

Lyttleton Fox, I 

Attorney in \FacL 

Henry Escher, j 

Attorney in Fact, 

Americ.an Trust Company, 

Cyrio Burdett, Vice President, 

" Attorney in Fax:t. 

Attest: 

W. M. Xaughton, I 

Asst. Secreta)^. 

Robert L. Graham, Jr., i 

(For all signatures'), ss: ' 

On this 23rd day of February, in the year 1928, ^fore ihe mr- 
' sonally came Henry Escher, as attorney in fact, individually,land as 
ancillary administrator of Jak. Robert Sigg-Fehr, deceased, and 
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Lyttleton Fox. as attorney in fact to me known, and known to me 
to be the persons described in and w’ho executed the foregoing instru¬ 
ment, who being by me duly sworn, depose and say that said instru¬ 
ment is their voluntary act and deed. 

[seal.] Robert L. Graham, Jr., 

i Notary Public^ New York County. 

Xew York County Clerk's No. 203; New York County Register’s 
No. 9167: Kings Countv Clerk’s No. 16: Kings Countv Register’s No. 
9122. 

Commission expires March 30, 1929. 


92 State of New York, 

County of New Yorl\ 

On the 23rd day of February, 1928. before me personally came 
Cyrio Burdett, to me known, who being by me duly sworn, did 
depose and say that he resides in Scarsdale, New York, that he is 
a vice president of the American Trust Company, the corporation 
descrii)ed in and wdiich executed the above instrument, that he 
knows the seal of said corporation, that the seal affixed to such in¬ 
strument is said corporate seal, that it was so affixed by order of the 
board of directors of said corporation, and that he signed his name 
thereto by like order. 

[sp:al.] i Robert L. Gratiam, Jr.. 

Notary Puhlic, New York County, 


New York ('oiinty clerk’s No. 203: 
No. 9167: Kings Countv clerk's No. 
No. 9122. 


New York Countv register's 
16: Kings C'ountv registers 


Commission expires March 30, 1929. 
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Rule to fihow cause 


Filed Mar. 23. 1928 


I'’}>on consi<leration of the petition of Henry Escher. ancillary 
administrator of Jak. Robert Sigg-Fehr. deceased. Gottfried Ru¬ 
dolph Baumann-Kienast. and Edmund Gams, plaintiffs, filed herein 
on the 23d day of March. 1028. it is by the court this 23d day of 
March. 1028. 


Ordered that Frank White, as Treasurer of the United States, 
Howard Sutherland, as Alien Property Custodian of the United 
Stat(‘s. defendants, appear before this court on Friday, the 30th day 
of March. 1028. at ten o’clock a. m., or as soon thereafter as counsel 
can be heard, and show cause, if anv thev have, whv thev should not 
forthwith compute in full the amount of ])laintilfs’ proportionate 
share of the earnings u})on the funds covered into the Treasury of 
the United States by the Alien Property Custo'dian and pay the 
same over to the plaintiffs, and why they should not forthwith pay 
over to the ])laintiffs the sums deducted or withheld from 
94 them and constituting alleged collection charges and admin¬ 
istration expenses in the sum of, to wit: irr)6.921.99, and 
moneys paid over by the Alien Property Custodian to the Commis¬ 
sioner of Internal Revenue in the sum of. to wit: $718,460.78, as 
fully described and set forth in said petition, and why they should 
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not forthwith and without further excuse comply in full with the 
requirements and directions of the decree entered herein by this 
court on the 19th day of January, 1928; and it is further I 

Ordered that a copy of the said petition and of this order be serv^ed 
upon said Frank White, as Treasurer of the United States, and 
Howard Sutherland, as Alien Propert}^ Custodian of the United 
States, defendants, on or before the 26th dav of March, 1928. 

Jennings Bajlet, 

: Justice. 


MarshaVs return 


Served a copy of the within rule on Frank White ai^d Howard 
Sutherland each personally March 24, 1928. , 


Edgar C. SNyDER^ 

U. S. Marshal m and^ for the Dist. of Colwiibia, 

By Wm. J. Kirkland, 
Deputy U. S, Marshal, 


95 Return to and motion to discharge rule to show\ cause and 

answer to petition j 

Filed Mar. 29, 1928 


MOTION TO DISCHAR(JE RULE TO SHOW CAUSE 


Xow come the resjwndents. Frank White, as Treasurer of the 
United States, and Howard Sutherland, as Alien Property Custo¬ 
dian, and separately and severally move that the rule to show cause 
issued herein on the 23rd dav of March, 1928, and directed to them, 
be discharired, and as irrounds for their said motion jassi^n the 
following: j 

1. It appears aflirmatively from the allepitions of the ])(^tilion that 
the Alien Pro])erty Custodian has com))lied with the final 
96 decree entered herein on the 19th dav of Januarv, l|92S. 


ANSWER TO PETITION I 

A. And now not waivinir the manv defects and insuffibiencies of 
the petition filed herein these defendants as their answer t|o the peti¬ 
tion filed herein and to the rule to show cause issued thereon sepa¬ 
rately and severally, say: i 

1. They admit the allegations of paragraph numberecj 1 of the 

petition. I 

2. They admit the allegations of paragraph numbered 2 of the 

petition. i 

3. They admit the allegations of paragraph numberecj 3 of the 

petition. ! 

4. They admit the allegations of paragraph numbered 4 of the 

petition. ; 

5. They deny the allegations of paragraph numbered' 5 of the 

petition except that they admit that on the 17th day of March. 1928, 
a check on the Treasurer of the United States in the suni of $459,- 
938.66 was delivered to the plaintiffs as payment of a proportionate 





58 


FRANK WHITE ET AL. VS. HENRY ESCHER ET AL. 


allocation of earnings upon funds in the Treasury of the United 
States with which the money of the plaintiffs had been comingled 
and invested by the Secretary of the Treasury. Said $459,938.6^ 
represented allocation of such income on plaintiffs’ property from 
March 4,1923, to September 15.1927, and allocation of income 

97 upon income from March 4, 1923, to September 15, 1927. 

Further answering said paragraph these respondents say 
that the Treasury Department has determined that the proportionate 
allocation of income upon plaintiffs’ property from the date of seiz¬ 
ure to March 4, 1923, is $494,153.95, but these respondents deny that 
a check has been drawn for said amount. Pursuant to the provisions 
of section 18 of the settlement of war claims act of 1928 said amount 
of $494,153.97 has not been paid to the plaintiffs pending determina¬ 
tion of income and estate taxes due to the United States. 

6. Answering the allegations of paragraph numbered six of the 
petition these respondents say that the sum of $905.86 and $106.30 
mentioned therein were paid by the Alien Property Custodian as fees 
to third persons for collecting moneys of the plaintiffs collected by 
the Alien Property Custodian, and the custodian or the Treasurer 
of the United States is no longer in possession of said sums of money. 
Said sums are properly deductible from the amount due the plain¬ 
tiffs under the terms of the provisions of the final decree entered 
herein. 

Further answering said paragraph these defendants admit that the 
Alien Property Custodian deducted from the money determined to 
be the money of the plaintiffs herein the sum of $55,909.83 as admin¬ 
istrative expenses, said sum having been paid by the Alien Property 
Custodian into a fund maintained by him, out of which the 

98 expenses incurred in administering money and other property 
seized by the Alien Property Custodian, are paid. 

7. Answering the allegations of paragraph numbered 7 of the 
petition, these defendants admit that the Alien Property Custodian, 
on March 15. 1924, paid to the collector of internal revenue the sum 
of $702,016.41. and on May 12. 1927. the sum of $16,444.37, as income 
taxes upon income derived from the property held by the Alien 
Property Custodian and belonging to the plaintiffs herein. These 
defendants say that said sums have been paid into the Treasury of 
the United States and have become a part of the general funds of 
the United States and are out of control of either of these defendants. 

Further answering the said paragraph of the petition, these de¬ 
fendants say that claims for refund of the said taxes were filed with 
the Commissioner of Internal Revenue on March 6, 1928, and that 
said claims are now pending, awaiting proper action in the Bureau 
of Internal Revenue. 

8. They deny the allegations of paragraph numbered 8 of the 
petition. 

Wherefore these defendants having fully answered the petition 
and rule to show cause issued thereon, pray that the rule to show 
cause be discharged and the petition dismissed. 

Howard Sutherland, 

Alien Property Custodian, 
Frank White, 

Treasurer of the United States. 
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X I 

99 District of Columbia, ss : 

/ ' 

Howard Sutherland, being duly sworn, deposed and says that 
he is Alien Property Custodian and one of the respondents to the 
petition herein; that he has read the foregoing answer to the petition 
by him subscribed and knows the contents thereof; that facts therein 
alleged are true except those stated to be alleged upon information 
and belief and those he believes to be true. i 

Howard Sutherland. 

i 

Subscribed and sworn to before me this 30" dav of March, 1928. 

^ I 

[notarial seal.] Sophie D. Hillman, 

Nohri/ Public. 

! 

100 District of Columbia, I 

Frank White, being duly sworn, deposes and skys that he is 
Treasurer of the United States, and one of the respondents to the 
petition herein; that he has read the foregoing answe^ to the peti¬ 
tion by him subscribed and knows the contents thereof; that facts 
therein alleged are true except those stated to be allegejl upon infor¬ 
mation and belief and those he believes to be true. 

Frank White. 

Subscribed and sworn to this 30" day of March, 192|8. 

[notarial seal.] Ella F. Vanzandt, 

Notm'j/ Pvhlic. 

101 Motion by 'plaintijfs upon return of rule to sho-il' cause 

Filed Mar. 30, 1928 I 

! 

He He He He He He | He 

Xow come the plaintiffs in this cause hereinabove nanied and upon 
their petition for a rule to show cause filed on the i23rd day of 
March, 1928, and upon the rule to show cause issued tjhereon dated 
the 23rd day of March, 1928, and upon the answer to said petition 
and rule filed by the defendants, Frank MTiite, as Treasurer of the 
United States, and Howard Sutherland, as Alien Prcjperty Custo¬ 
dian, on the 30th day of March, 1928, and upon the decree entered 
in this cause upon the 19th day of January, 1928, and | upon all the 
proceedings in this cause and the whole of the record in this cause, 
move as follows: I 

1. That the said answer to the petition and rule filec} by the said 
defendants be stricken from the record of this cause upofi the ground 
that said answer is insufficient in law and sets forth no facts suffi¬ 
cient to justify, explain, or excuse the admitted refusal to deliver 
and pay over to plantiffs money in the hands of said defendants 
admittedly belonging to plaintiffs; nor does it set forth am’ facts 
sufficient to explain, justify, or excuse the willful delay and refusal 
in complying fully with the terms of the decree entered! herein. 

2. That an order be entered herein requiring, directing, and com¬ 
manding said defendants forthwith to deliver and pay Over to plain¬ 
tiffs the sum of $494.153.9;> admitted by paragraph ;five of said 
answer to be due and owing to plaintiffs as a portion of the income 
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or other earnings^ upon money of plaintiffs covered into the Treasury 
of the Unlited States; and the sum of $55,909.83 admitted 
102 by paragraph six to have been deducted from the moneys be¬ 
longing to the plaintiffs under the guise of administrative 
expenses; and the sums of $905.86 and $106.30 alleged to have been 
paid as collection charges for collecting money belonging to plain¬ 
tiffs; and the sums of $702,016.41 and $16,444.37 alleged to have 
been paid to the collector of internal revenue, together with the 
fuither and additional sums of income or earnings upon the moneys 
belonging to plaintiffs and covered into the Treasury of the United 
States; and further requiring and directing defendants forthwith to 
compute the full amount of money owing and payable by defendants 
to plaintiffs and to render to plaintiffs the statement thereof and 
immediately to pay the same over to plaintiffs: and recjuiring and 
directing said defendants otherwise fully to comply with the said 
decree of January 19, 1928. 

Spier Whitaker, 

Bv I^YTTLiri'ON Fox, 

^ _ 

Lawren’ce a. Baker, 
SoJicitot's for Plaintiffs. 


103 Order 

Filed Apr. 2. 1028 

I^pon consideration of the ])etition of the plaintiffs for a rule to 
show cause filed herein on the 23rd day of March. 1028. the rule issued 
on said petition on the 23rd day of March. 1928. the return to and 
motion to discharge rule and answer of the defendants to the said 
petition filed herein on the 30th day of March. 1028, and the court 
being fidlv advised in the premises it is bv the coui*t this 2nd dav of 
April. 1028— 

Adjudged, ordered, and decreed that the deduction of and reten¬ 
tion by the defendants of the sum of $55,900.83 as administration ex¬ 
pense from the property and moneys due the })laintiffs under the 
terms and provisions of the decree entered herein on January 19, 
1028. is unlawful and without right: and it is further 

104 Ordered that the defendants pay over to the plaintiffs forth¬ 
with the said sum of $55,900.83: and it is further 

Ordered that further action on the said rule to show cause be 
held in abeyanc'e for a reasonable time and until further apj^lica- 
tion is made by the plaintiffs to the court with respect thereto. 

Jennings Bailey, 

I 

Justice. 

Consent is given as to form. 

Dean Hill Stanley, 

Attorney for the Defendants Frank lIVoVc 

and Howard Sutherland, 
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Notice of a/p^eal 
Filed Apr. 19,1928 


To the Supreme Court of the Dutrict of ColumJbia: \ 

Xow come the defendants, Howard Sutherland, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, by 
their attorney, and note an appeal from the decree entered in the 
above-entitled case on April 2, 1928, to the Court of Appeals of the 
District of Columbia, and respectfully request that t|ie clerk be 
directed to issue proper citations to the plaintiffs herein. | 

Thomas E. Rhodes, 

Special Assii<tn)it to the Atfornen General^ Attoimen for Howard 
Sutherlands ax Alien Propertu Custodian^ and F7'anh Whites as 
Ti'ea-mrer of the United Stafexs defendants. j 

lOG In the Supreme Court of the District of Columbia 

Henry Escher, Ancillary Administrator of 
Jak. Robert Si^<r-Fehr. deceased, (xottfried 
Rudolph Baumann-Kienast, and Edmund Cams 

vs. 

Frank White, as Treasurer of the United 
States. Howard Sutherland, as Alien Property 
Custodian, and others 


At law. No. 39G36 
In equity 


Citation ! 

j 

The President of the United States to Uetunj Eschers ai\cillaTy ad- 
min 'istrator of Jah. Rohert Siyg-Fehrs deceaxeds Gottfried Rudolph 
Bauman n-Kienaxts and Edmund GamSs greeting; \ 

You are hereby cited and admonished to be and appear|at a Court 
of Appeals of the District of Columbia. uj)on the docketinp^ the cause 
therein, under, and as directed by the rules of said court, jyirsuant to 
an appeal from decree of the Supreme Court of the District of Co¬ 
lumbia, on the second day of April. 1928. wherein Frankj IMiite, as 
Treasurer of the United States, Howard Sutherland, as .\lien Prop¬ 
erty Custodian, and otliers are appellants, and you are {ippellee, to 
show cause, if any there be. why the decree i*endered airairjst the said 
appellants should not be corrected, and why speedy justjice should 
not be done to the 2 )arties in that behalf. ; 

Witness the Honorable AValter I. McCoy, chief justice of the Su¬ 
preme Court of the District of Columbia, this nineteenth day of 
April, in the year of our Lord one thousand nine hundred and 
twenty-eight. I 

[siLVL.] Frank A. Cunningha^i, Clerk. 

BvCiias. B. CoFLiN, Asst.\Clerk. 

Service of the above citation accej^ted this 10th day of Alpril, 1928. 

Lawrence Q. BAj^ER, 
Attorney for A^ppellee. 
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Assirjrtment of errors 
Filed Mav 3, 19*28 


Xow come tlie defendants, Howard Sutherland, as Alien Property 
Custodian, and H. T. Tate, as ActinL^ Treasurer ot‘ the United States^ 
assi"nin<r errors in the linal decree of the court entere<l on April 2, 
1928, in the above-entitled case, and respectfully show that the court 
erred as follows : 

(1) That the court erred in adjudginir. orderinir, and decreeing that 
the deduction of and retention by the defendants of tlie sum of 
855.909.83. as administrative expense from the property and money 
due the j)laintitfs under the terms and provisions of the decree entered 
lierein on January 19. 1928. is unlawful an:I without right. 

(2) That the court erred in not adjudging, ordering, and decreeing 
that the Alien Property ('ustodian was entitled to deduct and retain 

tlie sum of 8'>5.9()9.8:> as administrative expense from the prop- 
108 ertv and money of the plaint ill’s held bv said custodian and 
Treasurer of tlie United States. 

(3) That the court erred in holding, adjudging, and decreeing that 
the aforesaid sum of 8''>''>.9<>9.s3 was a part of the property and money 
due the jilaintitfs under tlie terms and provisions of the decree entered 

herein on January 19. 1928. 

* 

(4) That the court erred in not adjudging, ordering, and decreeing 
that the aforesaid sum of 855.909.83 was not a i)art of the property 
and money due the jilaintill's under the terms and proyisions of the 
aforesaid decree entered herein on January 19. 1928. 

(5) That the court erred in not adjudging, ordering, and decreeing 
that the rule to show cause be discharged and the jietition dismissed. 

Thomas E. Rhodes. 

Special Assist out fo the Attornen General^ Attorney for 
Ilon'ard Satherlomh Alien Property ('ustodian. and 
II. T. Tate. Actiny Treasurer of the United States. 

Seryice of a copy of the aboye assignment of errors acknowledged 
this 3d day of May. 1928. 

Lawrence A. Baker, 
Attorney for Plaintiff. 
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Pesifjnation of record 


Filed May 3, 1928 

:|c « 4: sic * * * 

The clerk will please ])repare the record on appeal in the aboye 
entitled case, and include therein the following papers and pro¬ 
ceedings : 

(1) Bill of complaint (without exhibits). 

(2) Motion to dismiss and answer. 

(3) Report of special master. 

(4) Opinion of the court dated December 10, 1927. 

(5) Final decree entered on January 19, 1928. 

(C) Warrant for satisfaction of decree. 
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(7) Petition for rule to show cause and exhibits thereto. 

(8) Rule to show cause. | 

(9) Return to and motion to discharge rule to show ; cause and 

answer to petition. | 

(10) Motion by plaintiffs upon return of rule to sho\t cause. 

(11) Decree entered on April 2, 1928. | 

(12) Notice of appeal. I 

(13) Citation. | 

(14) Assignment of errors of the defendants. | 

(15) This designation of record. ! 

Thomas E. Rhodes,! 

Special Assistant to the Attorney General^ 

Attorney for Defendants. 

Service of copy of above designation of record acknowledged this 
3d day of May, 1928. 

Lawrence A. BAkER, 
Attorney for Plaintiffs. 
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Supreme Court of the District of Columbia 


United St.\tes of America, 

District of Columbia., ss: I 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages jnumbered 
from 1 to 109, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 39636|in equity, 
w'herein Jak. Robert Sigg-Fehr, Gottfried Rudolph Baumann- 
Kienast, and Edmund Gams are complainants and Frahk White, 
individually and as Treasurer of the United States of America, et 
al. are defendants, as the same remains upon the files and I of record 
in said court, I 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said court, at the city of Washington, in said District, this 
20th dav of June, 1928. ! 


[seal.] 


Frank E. Cunningham. Clerk. 


[Indorsement on cover:] District of Columbia Supreme Court. 
No. 4777. Frank White, as Treasurer of the United States, et al., 
appellants, vs. Henry Escher. Ancillary Administrator, &c., et al. 
Court of Appeals, District of Columbia. Filed June 21,192^. Henry 


W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 


No. 4777 i 

i 

i 

H. T. Tate^ as Treasuker of the United SjrATES, 
and Howard Sutherland, as Alien Propert^j^ Cus¬ 
todian, appellants | 

V. I 

Henry Escher, Ancillary Administrator of 
Jak. Robert Sigg-Fehr, deceased, Gotj:fried 
Rudolph Baumann-Kienast, and Edmard Gams, 
appellees 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF ON BEHALF OF APPELLANTS 


STATEMENT OF THE CASE 

i 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia entered on April 
2, 1928 (R.60), in which it was ‘‘adjudged!, or¬ 
dered, and decreed that the deduction of and reten¬ 
tion by the defendants (now appellants) of the 
sum of $55,909.83 as administration expense from 
the property and moneys due the plaintiiBEs ipder 
the teiTus and pro\dsions of the decree entered 
herein on January 19, 1928 (R. 46), is unla[vvful 

( 1 ) i 


2 


and withouti rightand which further ‘‘ordered 
that the defendants pay over to the plaintiffs forth¬ 
with the said sum of $55,909.83.” 

This suit was filed on December 8, 1921 (R. 1), 
by Jak. Robert Siggs-Fehr, Gottfried Rudolph 
Baumann-Kienast, and Edmund Gams under Sec¬ 
tion 9 of the Trading with the Enemy Act, as 
amended on'June 5, 1920 (c. 241, 41 Stat. 977), 
by which they sought to recover from the Treasurer 
of the United States and the Alien Property Cus¬ 
todian the proceeds of the sale of 12,825 shares of 
the capital stock, together with accrued dividends, 
of the Locomotive Superheater Company, a Dela¬ 
ware corporation, which were seized by the Alien 
Property Custodian during the period of the war 
between the United States and Germany under the 
provisions of the Trading with the Enemy Act as 
the property of the Schmidt’sche Heissdampf 
Gesellschaft, a German corporation (hereinafter 
referred to as the “German corporation”), which 
was determined by the Custodian to be an enemy, 
not holding a license granted by the President, and 
the owner of such stock. 

Jak. Robert Sigg-Fehr died after the suit was 
instituted, and Henry Escher, as ancillary admin¬ 
istrator of his estate, was substituted as plaintiff 
in his stead. A motion to dismiss and answer were 
filed on behalf of the Alien Property Custodian 
and the Treasurer of the United States on Julv 10, 
1924. (R. 16.) On March 3, 1926, this suit was 

referred to a Special Master to hear the case and 
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I 

report to the Court his findings of fact and | conclu¬ 
sions of law together with the evidence. The Spe¬ 
cial Master filed his report on May 20,1927 (R. 22), 
in which he found that the three plaintiffs, Sigg- 
Fehr, Baumann-Kienast, and Gams, on Ndvember 
8, 1916, and continuously thereafter up to the time 
of the filing of the bill of complaint herein were 
each citizens of the Confederation of Switzerland 
and residents of the City of Zurich, and that said 
plaintiffs were neither enemies nor allies of enemies 
within the meaning of the Trading with the | Enemy 
Act; that on November 8, 1916, Sigg-Fehr, Bau¬ 
mann-Kienast, and Gams, trading as a coj^artner- 
ship, entered into a contract with the German cor¬ 
poration by which they acquired title to sai^ 12,825 
shares of the capital stock of the Locomotive | Super¬ 
heater Company; that the Alien Property Cus¬ 
todian seized said stock and thereafter sold it to 
the Director General of Railroads of the lUnited 
States for $2,565,000.00; that the present plaintiffs 
were entitled to recover said $2,565,000.00, ahd that 
they were also entitled to recover the accuniiulated 
earnings thereon under the authority of the djecision 
of the Supreme Court of the United States! in the 
case of Henkels v. Sutherland, 271 U. S. 298* 

On December 10, 1927, Mr. Justice Bailey ren¬ 
dered a memorandum opinion confirming tl|e find¬ 
ings of the Special Master (R. 46), in which he 
said that, The Alien Property Custodian, | by his 
seizure, acquired no greater rights than those of 
the German corporation, and as the Masiier has 

I 

i 

i 
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found as a fact that the German corporation, under 
the law of Switzerland, retained no interest, legal 
or equitable, in the stock, there was no interest that 
could be seized by the Custodian.” 

Thereafter, on January 19, 1928, a final decree 
was entered in the case (R. 46) directing the Alien 
Property pustodian and the Treasurer of the 
United States to pay to the plaintiffs ‘‘ the said 
money and, other property, or in the event any of 
said property shall have been lawfully disposed of, 
the proceeds therefrom, together with any and all 
income therefrom and additions and accretions 
thereto, after deducting therefrom any expenses or 
disbursements in respect of or on account of said 
property or any part thereof, duly made under the 
authority of the Tradmg with the Enemy Act and 
amendments thereto; and also deducting therefrom 
the said sum of $10,000.00 to be paid to the Special 
Master in accordance with this decree.” (Italics 
supplied.) 

On February 23,1928, the attorney for the plain¬ 
tiffs executed an acknowledgment of the satisfac¬ 
tion of this decree, except as to the following 
amounts (R. 48 and 49): 

(1) The sum of $55,909.83 deducted from 
the cash held by the Alien Property Custo¬ 
dian and/or the Treasurer of the United 
States for the plaintiffs herein as an alleged 
administrative expense. 

(2) The sums of $702,016.41 and$16,444.37 
paid by the Alien Property Custodian 
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and/or the Treasurer of the United States 
on March 15,1924, and May 12,1927, respec¬ 
tively, as alleged income taxes to the Com¬ 
missioner of Internal Revenue. 

(3) Whatever rights or claims tlie plain¬ 
tiffs may have growing out of the j^urchase, 
holding, and/or sale by the Director Gen¬ 
eral of Railroads to the stock of the Loco¬ 
motive Superheater Company decreed in 
this suit to have been the propert}!^ of the 
plaintiffs. 

(4) The sums of $905.86 and $10^.30 de¬ 
ducted from cash received by thfe Alien 
Property Custodian as a collection charge. 

(5) The plaintiffs’ proportionate share 

of the earnings upon the funds paid into the 
Treasury of the United States by tlie Alien 
Property Custodian, and with which plain¬ 
tiffs’ money was commingled. | 

The sum of $503,065.93. representing earnings 
on investments of the cash of the plaintiffs de¬ 
posited by the Alien Property Custodian i in the 
Treasury of the United States, being plaintiffs’ 
proportionate share referred to in paragraph five 
above, was paid to the plaintiffs by the Treasury of 
the United States on June 28, 1928. 

On March 23,1928, the present plaintiffs filed in 
the Supreme Court of the District of Columbia a 
petition for rule to show cause why the aforesaid 
sum of $55,909.83, deducted from the cash held by 
the Alien Property Custodian and/or the |Treas- 
urer of the United States for the plaintiffs herein 


1 

I 

1 

I 
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as alleged administrative expenses, as well as other 
items aforesaid, should not be forthwith paid over 
by the Alien Property Custodian and/or the Treas¬ 
urer of the United States to the appellees (P. 50), 
and the rule to show cause was issued on March 23, 
1928 (R. 56). Thereafter, on March 29, 1928, the 
Alien Property Custodian and the Treasurer of the 
United States filed a ‘‘motion to discharge the rule 
to show cause and ans:w^er to the petition” (R 
57-58) in which they admitted “that the Alien 
Property Custodian deducted from the money de¬ 
termined to be the money of the plaintiffs herein 
the sum of $55,909.83 as administrative expenses, 
said sum having been paid by the Alien Property 
Custodian into a fund maintained by him, out of 
which the expenses incurred in administering 
money and other property seized by the Alien 
Property Custodian are paid,” and prayed that the 
rule to show cause be dismissed for the reason 
that the defendants had fully complied ^^dth the 
decree entered on January 19, 1928. Thereupon 
the Supreme Court of the District of Columbia on 
A 2 )ril 2, 1928, entered a decree by which it “ad¬ 
judged, ordered, and decreed that the deduction 
of and retention bv the defendants of the sum of 
$55,909.83 as administration expense from the 
pro 2 )erty and moneys due the tDlaintiffs under the 
tenns and 2 )rovisions of a decree entered herein 
on January 19, 1928, is unlawful and without 
right * * (R. 60.) 
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The claim for the other items set forth!in the 
petition for rule to show cause was duly answered 
in the ‘‘motion to discharge the rule to show cause 
and answer to the petition,’’ but the questioni of the 

I 

right of the plaintiffs to the return of such items 
w’as not passed upon by the Court in the decree 
entered on April 2, 1928 (E. 60), and, therefore^ 

j 

is not in issue on this appeal. j 

I 

QUESTION INVOLVED j 

1 

The question presented by this appeal is whether 
the Alien Property Custodian was authorised to 
deduct from the aggregate amount of the appbllees’ 
seized property and accrued income therefrbm an 
amount sufficient to cover the cost of collecting, pro¬ 
tecting, and administering such property. I 

] 

ARGUMENT j 

I I 

I 

It would be grossly inequitable and unjust to permit the 
appellees to receive the benefits derived from the admin¬ 
istration and investment of their property without con¬ 
tributing to the expenses necessarily incident theijeto 

I 

After the enactment of the Trading wit^i the 
Enemy Act on October 6, 1917, and pursuant 
thereto, the Alien Property Custodian, in igood 
faith, seized certain property of the appdlees 
which he had previously determined, after inyesti- 
gation belonged to the “German corporation.” 
The court below foimd that this property had been 
transferred by the German corporation to th^ ap- 
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pellees in 1916, shortly before the United States de¬ 
clared war against Germany, although no money 
consideration passed. (R. 22, 24, et seq.) After 
the seizure of the property by the Alien Property 
Custodian, he liquidated it with the exception of 
certain United States Liberty Bonds which bore 
interest, and deposited the proceeds in the Treasuiy 
of the United States where they were invested and 
reinvested, pursuant to Section 12 of the Trading 
with the Enemv Act, in United States bonds and 
certiiicates of indebtedness. The interest accruing 
from such investment was approximately 4.6 per 
centum per annum on the principal. 

The aggregate amount of the principal seized was 
approximately $3,000,000. Through the invest¬ 
ment of this principal by the appellants income ac¬ 
crued thereon in the stun of approximately $1,000,- 
000, which, with the exception of the administra¬ 
tive charge here involved, has been retunied to the 
appellees along with the principal. 

At the time of the enactment of the Trading with 
the Enemy Act this property was located in the 
United States while the owners were resident in 
Europe. It was the duty of the Alien Property 
Custodian to seize all property located within the 
territory of the United States and its possessions 
which after investigation he should find belonged 
to an enemy. War was upon us; the very thing 
which made exact proof difficult, made immediate 
and definite action essential. Congress recognized 
in the Trading with the Enemy Act that mistakes 
would occur in seizing property, but the Act pro- 
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! 

I 

1 

i 

i 

vided that the seizure should take place when the 
Custodian had determined that the property was 
enemy owned. The owner was given his rights by 
filing a claim and bringing a suit under Section 9. 
The Alien Property Custodian made an invest!- 

i 

gation of this property and determined that it be¬ 
longed to an enemy and thereupon seized it^ The 

1 

appellants have spent a great deal of mon^y and 
much time and labor in securing the possession, col¬ 
lection, and control of this property and ip pro¬ 
tecting and administering it. The property■ might 
have been merely held pending ultimate determina¬ 
tion of whether or not it was enemy-owned, ibut in 
the interest of the owners Congress provided for 
its care and investment. The prudent handling 
and care of appellees’ property have produced a 
gross accretion of almost $1,000,000 in income. To 

I 

have produced this income without labor and ex¬ 
pense was impossible. The api)ellees could not 

i 

have done so and this is particularly true when we 

i 

consider that the property was located in the 
United States while the appellees were in Eprope 
and there was a tremendous conflict existing dur¬ 
ing a part of the time maldng communicatiejn be¬ 
tween Switzerland, where the appellees resided, 
and the United States, very difficult, if not almost 
impossible. 

It is grossly inequitable, therefore, for the alppel- 
lees to receive the large accretion which has acdjrued 
from the investment of their principal by thte ap- 

I 

pellants without contributing to the enormous and 
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long-continued expenditure of labor and actual 
money which brought it about. To allow the ap¬ 
pellees to recover would be contrary to the familiar 
principle of equity expressed in the maxim that 
^‘He who seeks equity must do equity.” 

II 

The Alien Property Custodian was authorized by statute 
to deduct from the amount returned to appellees a sum 
sufiScient to cover the expenses incurred in collecting, 
protecting, and administering their seized property 

Since the , final decree entered in this case on 
January 19, 1928, specifically provided that the ap¬ 
pellants should pay to the aj^pellees the latter’s 
money and other property, after deducting there¬ 
from any expenses or disbursements in respect of 
or on account of said property or any part thereof, 
didy made under the authority of the Trading with 
the Enemy Act and amendments thereto,^’ it be¬ 
comes important to ascertain just what the statute 
authorizes in this respect. 

Section 6 of the Trading with the Enemv Act 

O 4/ 

(40 Stat. 415) provides: 

That the President is authorized to ap¬ 
point * * * an official to be known as 

the Alien Property Custodian, who shall be 
empowered to receive all money and prop¬ 
erty in I the United States due or belonging 
to an enemy, or ally of enemy, which may 
be paid, conveyed, transferred, assigned or 
delivered to said Custodian under the pro- 
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visions of this Act, and to hold, adijainister, 
and account for the same under thej general 
direction of the President and as provided 
in this Act. * * * The President may 
further employ in the District of Cplumbia 
and elsewhere and fix the compensation of 
such clerks, attorneys, investigators, account¬ 
ants, and other employees as he may find 
necessary for the due administration of the 
provisions of this Act. ' 

I 

I 

The power vested in the President by thie above 
section to employ and fix the compensa'^ion of 
clerks, attorneys, etc., for the administraition of 
the provisions of the Trading with the Eneimy Act 
was delegated by the President to the Alieu Prop¬ 
erty. Custodian by the Executive Order of October 
29, 1917. 

Section 7 (c) of the Trading with the lEnemy 
Act (40 Stat. 418) provided for the seizure of 
enemy property as follows: 

If the President shall so requiiie, any 
money or other property owing or belonging 
to or held for, by, on account of, or oni behalf 
of, or for the benefit of an enemy or ally of 
enemy not holding a license granted |by the 
President hereunder, which the President 
after investigation shall determine is s6 owing 
or so belongs or is so held, shall be conveyed, 
transferred, assigned, delivered, or paid over 
to the Alien Property Custodian. | 

The power vested in the President by sec^tion 7 
(c) was delegated by him to the Alien Property 


I 

i 
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Custodian by the Executive Order of October 12^ 
1917. 

By the amendment to the Trading with the 
Enemy Act of March 4, 1923 (42 Stat. 1511), it 
was specifically pro\ided that the Alien Property 
Custodian might pay the necessary expenses in¬ 
curred by him or by any depositary for him in 
securing the possession, collection, or control of 
money or other property seized by him or in protect¬ 
ing or administering the same out of the funds of 
said enemy seized by the Custodian. This provision 
reads as follows: 

The Alien Property Custodian is author¬ 
ized to, pay all taxes (including special assess¬ 
ments), heretofore or hereafter lawfully as¬ 
sessed by any body politic against any money 
or other property held by him or by the 
Treasurer of the United States under this 
Act, and to pay the necessary expenses in¬ 
curred bv him or by anv depositarv for him 
in securing the possession, collection, or con¬ 
trol of any such money or other property, 
or in protecting or administering the same. 
Such taxes and expenses shall be paid out 
of the money or other property against which 
such taxes are assessed or in respect of which 
such expenses are incurred, or (if such 
money or other property is insufficient) out 
of any other money or property held for the 
same person, notwithstanding the fact that 
a claim niav have been filed or suit instituted 
■under this Act. 
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By a provision contained in the Urgent De¬ 
ficiency Act, approved November 4, 1918 (|l0 Stat. 
1020), Section 7 (c) of the Trading with the Enemy 

Act was amended in certain paificulars and^ among 

1 

other things, by the incorporation therein of the 
following provision: | 

I 

The sole relief and remedy of any per¬ 
son having anv claim to anv monev 6r other 
property heretofore or hereafter conveyed, 
traiisfeiTed, assigned, delivered, or paid over 
to the Alien Property Custodian, | or re¬ 
quired so to be, or seized by him shall be 
that provided by the terms of this hct, and 
in the event of sale or other disposition of 
such property by the Alien Property Cus¬ 
todian, shall be limited to and enforced 
against the net proceeds received therefrom 
and held by the Alien Property Custodian 
or by the Treasurer of the United States. 

It has been recognized constantly by the courts 
since the enactment of the Trading with the Enemy 
Act that the Alien Property Custodian might seize 
property supposed to belong to an enemy, and that 
it was inevitable that the Custodian would make 
mistakes in seizing property under said Actl It is 

i 

t 

well known that at the time of the declaration of 
war by the United States against Germany and the 
enactment of the Trading with the Enemy Act there 
was approximately a billion dollars’ worth of enemy- 
owned property located within the territory of the 
United States and its possessions. In oi^der to 

fully protect the interests of the United States it 

I 

i 

i 

I 

I 

1 
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became vitally important for the Government to 
obtain control of such property as quickly as pos¬ 
sible. Dilatory methods on the part of the Alien 
Property Custodian would probably have per¬ 
mitted such property to flow into the hands of the 
enemy, or otherwise aid and comfort the enemy. 
A great deal of this property stood in the names 
of persons who were not enemies, and in many 
instances it was difficult to ascertain w’hether or not 
the property was enemy owned. Under such cir¬ 
cumstances it was necessary for the Alien Property 
Custodian to take prompt action and, where there 
was doubt, to give the United States the benefit of 
the doubt by seizing the property, the owner of the 
property having his remedy under section 9 of the 
Trading with the Enemv Act bv filing a claim or 
instituting suit in court for the return of liis 
property. 

In the case of Central Trust Company v. Garvan, 
254 I”. S. 554, 566, 567, the Supreme Court, speak¬ 
ing through Mr. Justice Holmes, said: 

There can he no doubt that Congress has 
power to provide for an immediate seizure 
in war times of property supposed to belong 
to the enemyj as it coidd provide for an at¬ 
tachment or distraint, if adequate provision 

is made for a return in case of mistake, 
* * * 

If we look no further than Sec. 7 (c), it is 
plain that obedience to the statute requires 
an immediate transfer in any case within its 
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terms without awaiting a resort tc^ the 
Courts. * * * Upon surrender I the 

claimant may at once file a claim under, Sec. 
9, if he satisfies the representative of the 
President may obtain a return, and, |f he 
does not obtain it in sixty days after filing 
his application, or forthwith if he has ^ven 
the required notice but filed no applic^ion 
to the President, may bring a suit to estab¬ 
lish his rights in the District Court, in which 
case the property is to be retained by the | Cus¬ 
todian until final decree. These provisions 
explain the initial words of Sec. 7 (c) ad sav¬ 
ing the ultimate rights of the claimant while 
the determination of the President still | may 
be given effect to carry out an immediate 
seizure for the security of the Government 
until the final decision upon the right. | The 
reservation implies that mistakes may be 
made and assumes that the transfer will'take 
place whether right or wrong. (Italics |sup- 
plied.) I 

In Stoehr v. Wallace, 255 U. S. 239, 245,| the 
Supreme Court said: 

i 

That Congress in time of war may author¬ 
ize and provide for the seizure and sequestra¬ 
tion through executive channels of propjerty 
believed to be enemy-owned, if adequate pro¬ 
vision be made for a return in case of mis¬ 
take, is not debatable. (Italics supplied) 

24561—28-3 i 
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In Commercial Trust Company v. Garvan, 262 
U. S. 51, 56, the court, in referring to the above 
cases, said: 

It was recognized that there is an impli¬ 
cation in the Act that mistakes may he made, 
but the Act assumes ^‘that the transfer will 
take place whether right or wrong. ’ ’ (Italics 
supplied.) 

In Miller v. Robertson, 266 U. S. 243, 248, the 
Court said: 

At the time of the i^assage of the act, a 

large amount of property was owned and 

much business was carried on bv alien 

% 

enemies and their allies in this country. 
Congress determined that their property 
should be taken over and that trade with 
them should cease. The purpose was to 
weaken enemy countries by depriving their 
sup 2 )orters of power to give aid. But the 
seizure of the money and property of 
enemies and their allies would tend to hinder 
and might embarass or ruin those having 
business transactions wdth them. Bv the tak- 
ing, the property seized would be put out 
of reach of persons claiming it and beyond 
the i^ower of creditors to attach it for debt. 
The purpose of Sec. 0 was to prevent or 
lessen losses and inconvenience liable to re- 
s-nlt to non-enemy persons. (Italics sup¬ 
plied.) 

The Alien Property Custodian after the enact¬ 
ment of the Trading with the Enemy Act, after in¬ 
vestigation, determined that the German corpora- 
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tion was an enemy not holding a license granted by 
the President and that it was the owner of 12^825 
shares of stock of the Locomotive Superheater 
Company, a Delaware corporation, and in good 
faith seized said stock as enemy-owned. The G-er- 

I 

man corporation concededly was an enemy of;the 
United States within the meaning of the Trading 
with the Enemy Act, and it is submitted that from 
the record in this case the Alien Property Custo¬ 
dian had substantial reasons to believe that kaid 
German corporation was the owner of said stock. 
In seizing and liquidating the property of these 
plaintiffs and in the defense of their suit, the Alien 
Property Custodian was unquestionably acting in 
absolute good faith. Certainly the Custodian lean 

I 

not be held to act at his peril with respect tq all 
property seized by him during the war, any ^^or- 
tion of which might eventually be determined I not 
to be enemv owned. I 

" I 

Even before the enactment of the amendment of 
[March 4, 1923, supra, specifically authorizing I the 
deduction from seized property of the expenses! in- 
emu-ed by the Alien Propeiiy Custodian in seciur- 
ing the possession, collection or control of and lad- 

I 

ministering any money or other property seized by 
him as belonging to an enemy, his right to m^ke 
such deductions to cover the expenses incurred was 
recognized by the President and by the Coipp- 
troUer of the Treasuiy. I 


I 
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The Executive Order issued by the President on 
February 26, 1918, provided, among other things, 
as follows: 

(a) The Alien Property Custodian may 
appoint and clothe with necessary power and 
authority such agents, bailees, and attorneys 
in fact as he may find to be necessary or 
proper to cany out the provisions of the 
‘‘Trading with the Enemy Act” and the 
Executive orders, rules, and regulations 
heretofore, hereby, or hereafter made, and 
prescribe the duties and .fix the compen¬ 
sation of such agents, bailees, and attorneys 
in fact; and any depository designated by the 
Alien Property Custodian may be appointed 
as such agent, bailee or attorney in fact. 
And the Alien Property Custodian may re¬ 
quire bonds of such agents, bailees and at¬ 
torneys in fact and fix the penalty and con¬ 
ditions thereof. 

(b) The Alien Property Citstoclian may 
pay all reasonahle and proper expenses which 
may he incurred in or about secxcring posses¬ 
sion or control of money or other property 
and in or about collecting dividends, interest 
and other income therefrom, and in other¬ 
wise protecting and administering the same. 
So far as may be, all such expenses shall be 
paid out of, and in any event recorded as a 
charge against, the estate to which such 
money or other property belongs. 

(c) The Alien Property Custodian may 
authorize depositaries designated by him 
and agents, bailees, and attorneys in fact ap- 
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pointed by him to deduct all expenses au¬ 
thorized or approved by the Alien Property 
Custodian, including the compensation of 
such depositaries, agents, bailees, and attor¬ 
neys in fact, from any moneys collected; by 
them and the payment by them to the Alien 
Property Custodian or into the Treasury of 
the United States of the net amount remain¬ 
ing in their hands. (Italics supplied.) ! 

The Executive Order of July 16, 1918, specifi¬ 
cally authorized and empowered the AJien Prop¬ 
erty Custodian— j 

i 

To determine and pay all reasonable ^nd 
proper expenses incurred in or about or vfith 
respect of the exercise of any of the powers 
and authority vested in the Alien Property 
Custodian or any depositary for him, lin- 
cluding expenses that may be incurred in or 
about securing possession, custody or con¬ 
trol of any such property, and including ^Iso 
taxes and other charges heretofore or here¬ 
after lawfully assessed upon or against such 
property by any body politic; provided that 
this shall not be construed to require the 
payment of any stamp or other taxes upon 
or on account of conveyance, transfer, as¬ 
signment or delivery of property to the AJien 
Property Custodian or to any agent, attor¬ 
ney, bailee, nominee or depositary for him; 
and provided further that this shall not jin 
any w’ay affect the power of the Commis¬ 
sioner of Internal Revenue or any regula¬ 
tions made by him or under his authority. 

i 

i 

I 

I 


i 

i 
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Section 8 of the Executive Order of July 16,1918, 
provides that such expenses shall be paid only out 
of the estate on account of which the expenses were 
incurred., This provision reads as follows: 

All costs and expenses incurred by reason 
of or in respect of, and all claims and de¬ 
mands of every kind, character and descrip¬ 
tion based upon or arising out of, the cus¬ 
tody, management, administration, protec¬ 
tion, preservation and control of any such 
property and the conduct or other operation 
of any such going business or other under¬ 
taking and the sale or other disposition of 
any such property, shall be limited to and 
paid or satisfied out of only the property or 
business or undertaking involved and out of 
which, on accoimt of which, or in respect of 
which such cost, expenses, claim or demand 
shall have been incurred and shall have arisen 
or been created; provided that whenever 
such property or the income therefrom or the 
assets of any such going business or other 
undertaking shall be insufficient therefor, 
such cost, expenses, claim or demand shall 
be charged thereto, but may be paid or satis¬ 
fied out of money or other property received 
from, or as the property of, the same 
enemy. * * * 

On October 11, 1919, the Comptroller of the 
Treasury, in a decision rendered to the Attorney 
General (26 Comp. Dec. 265), held that the expenses 
of the Government incurred in suits brought mider 
the Trading with the Enemy Act are properly pay- 
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able from appropriate judiciary appijopriations,. 
and that the amount so paid should be reported to- 
the Alien Property Custodian for charge to the- 
enemy estate in compliance with the i Executive 
Order of February 26, 1918. This decision reads 
in part as follows: | 

I 

The expense of defending these suits is 
clearly an expense of protecting dnd admin¬ 
istering the property or funds of ithe enemjr 
estate. The Executive order contemplates 
that wherever it is practicable to do so pay¬ 
ment of such expenses shall be made directly 
from the enemy estate, but that if it is neces¬ 
sary that payment be made in the first in¬ 
stance from other funds the amounts so paid 
shall be charged respectively, to the several 
estates. * * * | 

The duty of representing the United 
States in the defense of these suits rests; 
upon officials of the Department of Justice.. 
Proper conduct of such defense requires- 
that those officials may order services and 
incur expenses under appropriations of their- 
departments. When so ordered or incurred 
such services or expenses are changeable to 
the appropriate judiciary appropriation; 
the amounts so paid to be reported to the 
Alien Property Custodian for charge to the 

t 

enemy estate. ! 

When all expenses which have been paid 
from judiciary appropriations shall have 
been charged to the proper eneniy estates 
the requirements of the Exeeutive| order of 


I 

i 
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February 26,1918, will have been fully com¬ 
plied with. 

Section 17 of the trading with the enemy 
act confers upon United States district 
courts jurisdiction to make and enter rules, 
orders and decrees and to issue process for 
the enforcement of the provisions of the act. 
It appears that actions on behalf of the Alien 
Property Custodian have been brought in 
United States district courts under this sec¬ 
tion for the purpose of enforcing demands, 
requirements, or seizures made or attempted 
to be made by him under the provisions of 
the act. 

The same principles govern payment of 
expenses in these cases in which the United 
States, by the Alien Property Custodian, is 
plaintiff as those governing actions under 
Section 9 of the law in which the custodian 
is named.as defendant; and the same rule 
for pa^mient and charge to the enemy estate 
applies. 

It is thus seen that the President and the Comp¬ 
troller of the Treasury have recognized from the 
beginning the right to deduct from the property 
seized by the Alien Property Custodian the neces¬ 
sary expenses incurred by the Custodian in securing 
the possession, collection, or control of such prop¬ 
erty or in protecting and administering the same. 
This construction of the statute by the President, 
who is charged with the duty of enforcing it, and 
^Iso by the Comptroller of the Treasury, should 
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not be overruled unless such constructioik is clearly 
erroneous. United States v. Moore, 95 U. S- 
760; Brown v. United States, 113 T]r. S. 568;. 
United States v. Johnston, 124 U. S. 236 Pennoyer 
V. McConnaughy, 140 U. S. 1. | 

In United States v. Moore, supra, th4 Supreme 
Court said: I 

The construction given to a statute by- 
those charged with the duty of executing it 
is always entitled to the most respectful con¬ 
sideration, and ought not to be I overruled 
without cogent reasons. * * *, The of¬ 
ficers concerned are usually able i men, and 
masters of the subject. Not unfrequently 
they are the draftsmen of the laws they are 
afterwards called upon to interpret. 

In Robertson v. Downing, 127 U. S. 6d7, at page' 
613, Mr. Justice Field, in passing upon cei^tain regu¬ 
lations of the Treasury Department which were- 
issued to carry into effect certain provisions of a^ 

I 

statute, the enforcement of which had been com¬ 
mitted by Congress to the Secretary of the Treas¬ 
ury, said: | 

This construction of the Department has 
been followed for many years without any 
attempt of Congress to change it, and with¬ 
out any attempt, as far as we are advised, of 
any other Department of the Government to - 
question its correctness, except ini the pres¬ 
ent instance. The regulation of a Depart¬ 
ment of the Government is not, of bourse, to - 
control the construction of an act of Con- 

j 

i 
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gress when its meaning is plain. But when 
there has been a long acquiescence in a regu¬ 
lation. and by it rights of parties for many 
years have been determined and adjusted, it 
is not to be disregarded without the most 
cogent and persuasive reasons. 

The construction placed upon the Trading with 
the Enemy Act by the President and the Comptrol¬ 
ler of the Treasury and acquiesced in by all parties 
concerned for over ten years should not now be dis¬ 
turbed. 

The practice of deducting from the several trusts 
administered by the Custodian siuns sufficient to 
cover the administrative expenses incident thereto 
has been in force since the promulgation of the 
Executive Order of February 26, 1918, supra. 
This practice was known to the Congress prior to 
the enactment of the Act of March 4, 1923, supra. 
Therefore the legislative authority given the Cus¬ 
todian by the Act of March 4, 1923, ‘‘ to pay the 
necessary expenses incurred by him or by any 
depositary for him in securing the possession, col¬ 
lection or control of any such money or other prop¬ 
erty, or in protecting or administering the same,” 
is a statutory confirmation of the practice thereto¬ 
fore existing, and an implied endorsement by the 
Congress of the existing practice of deducting 
from each trust a sum sufficient to pay the expenses 
of collecting, protecting, and a d ministering the 
same. 

In order that each trust might contribute equably 
to the expenses of administering the several trusts, 
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a certain fixed percentage was deducted! from each 
trust. All trusts have contributed to th^ expenses 
in the same proportion, and the amoimt deducted 
from the principal and income heretofore returned 
to the appellees was proportionately the same as has 
been deducted from the money and other property 
returned to other claimants. ! 

I 

I 

Not only has this practice been approved by the 
President of the United States, the Com;^troller of 
the Treasury, and the Department of Justice, but 
it has been impliedly endorsed and approved by 
the Congress of the United States in the Act of 
March 4, 1923, supra. The Act of Marcjh 4, 1923, 
expressly authorizes the Alien Property Custodian 
to deduct from each trust an amount sufficient to 
pay the expense of collecting, protecting, and 
administering the same. As heretofore ^tated, the 
construction placed upon the Act by tlie officials 
charged with its administration is strong evidence 
of its true meaning and should not be disregarded 
except for cogent reasons. I 

III I 


The Alien Property Custodian, being vested by statute 
with all the powers of a common-law trustee^ is author¬ 
ized to deduct from the trust funds all reasonable and 
proper expenses incurred by him in administering the 
trust I 

j 

i 

The Alien Property Custodian is vested by stat¬ 
ute with the powers of a common-law trustee, and 
is authorized to seize and hold enemy property, ad- 


I 
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minister the same, and dispose of it as though he 
were the absolute owner thereof. 

Section 12 of the Trading with the Enemy Act, 
as amended on March 28, 1918 (40 Stat. 459), pro¬ 
vides that— 

The Alien Property Custodian shall be 
vested with all of the powers of a common- 
law trustee in respect of all property 
* * * which has been or shall be * * * 
conveyed, transferred, assigned, delivered 
or paid over to him in pursuance of the pro¬ 
visions of this Act, and, in addition thereto, 
acting under the supervision and direction 
of the President, and under such rules and 
regulations as the President shall prescribe, 
shall have power to manage such property 
and do any act or things in respect thereof 
or make any disposition thereof or any pai*t 
thereof, by sale or otherwise, and exercise 
any rights or j^owers which may be or be¬ 
come appurtenant thereto or to the owner- 
shi]^ thereof in like manner as though he 
were the absolute owner thereof. 

It has been universally recognized that a trustee 
has the right to be reimbursed for the expenses in¬ 
curred in the administration of the trust estate. 

Perry in his treatise on Trusts and Trustees (6 
ed.), Yol. 2, See. 910, p. 1473, says: 

Trustees have an inherent equitable right 
to be reimbursed all expenses which they 
reasonably and properly incur in the execu¬ 
tion of the tnist, and it is immaterial that 
there are no pro\dsions for such expenses in 
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the instrument of trust. If a person under¬ 
takes an office for another in relation to 
property, he has a natural right to he reim¬ 
bursed all the money necessarily expended 
in the performance of the duty and for losses 
that may accrue to himself in the proper ad¬ 
ministration of the trust. Thus a I trustee 
will be reimbursed all his necessary! travel¬ 
ing expenses, and all reasonable fees paid 
for legal advice in the discharge of his duties. 
And this rule will be applied, although the 
trust may subsequently be declared void, if 
the trustees were without blame in the mat¬ 
ter. So trustees will be allowed all the ex¬ 
penses of litigation concerning the fupd, and 
all costs which they are ordered to I pay to 
strangers, if the litigation was forced upon 
them, or was necessary for the protecition of 
the estate. I 

i 

In Trustees v. Greenougli, 105 U. S. 527, |at 532, 
the Court said: i 

It is a general principle that a trust estate 
must bear the expenses of its administration. 
It is also established by sufficient authority, 
that where one of many parties having a 
common interest in a trust fund, at bis own 
expense takes proper proceedings to feave it 
from destruction and to restore it to tlfe pur- 
230ses of the trust, he is entitled to reiniburse- 
ment, either out of the fund itself, or by pro¬ 
portional contribution from those who ac¬ 
cept the benefit of his eiforts. This has long 
been the rule in relation to proceedings for 
restoring j^roperty to the uses of a charity, 
which has been unjustly diverted therefrom. 

I 

I 

1 

I 

i 

I 

i 
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Thus, in Attorney General v. The Brewers^ 
Company (1 P. W. 376), Lord Chancellor 
Cowper allowed costs to the relators out of 
the improved rents which they received for 
the charitv, for that thev had been service- 
able to the charity, by easing them of the six 
himdred and twenty pounds debt which was 
claimed against them.” In Attorney Gen¬ 
eral V. Kerr (4 Beav. 297), it is conceded to 
be the general rule that the relator in a char¬ 
ity information, upon obtaining a decree, is 
entitled to his costs as between solicitor and 
client. In that case thev were not allowed 
out of the general charity estate, but were 
charged upon the particular property re¬ 
covered. 

In Woodruff v. New York R. R. Co., 129 N. Y. 

27, the Court of Appeals of Xew York said: 

It is a cardinal principle in the disposi¬ 
tion of trust estates, that the trust fund sliall 
bear the expenses of its administration, and 
that one who successfully conducts a litiga¬ 
tion in autre droit, for the benefit of a fund, 
shall be protected in the distribution of 
such fund for the expenses necessarily in¬ 
curred by him in the performance of his 
dutv. * * * 

This right is extended, not only to neces¬ 
sary traveling expenses, but to all reasonable 
fees paid for legal advice in the discharge of 
his duties, and in most of the States includes 
compensation for time, labor and trouble. 
(Perry on Trusts, Secs. 910, 917, 918.) 
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It was held in Wetmore v. Parker (52 
N. Y. 450), that this court has decided in two 
cases {Downing v. Marshall and DeCburval 
V. Ray, 37 N. Y. 380) that the Special Term 
has power to make allowances to trustees and 
others acting in a fiduciary capacity, for all 
expenses necessarily incurred in the I faith¬ 
ful performance of their duties, including 
counsel fees. In Dozening v. Mdrshall 
{supra) the court said ‘‘that persons feting 
en autre droit, as executors, administrators, 
trustees, guardians, receivers, etc., are^ upon 
a faithful execution of their trusts, to |be in¬ 
demnified out of the trust property for all 
expenses necessarily incurred in the faithful 
performance of their duties.” | 

There can be no reasonable doubt but that 
the general rule is that trustees and bthers 
acting in a fiduciary capacity are entitled to 
reasonable allowances for costs and expenses 
incurred in the course of the perfoiilnance 
of their duties, out of a fund which ha$ been 
secured or protected by their efforts. | 

j 

See also In re Nesmith, 140 N. Y. 609; Wpislow 
V. Young, 94 Me. 145; Niolon v. McDonald, TllMiss. 
337; Perrine v. Nezvell, 49 N. J. Eq. 57; Cook t. Gil¬ 
more, 133 Ill. 139. I 

1 

The Supreme Court has held that even in the case 
where the property of a person has been v|rong- 

I 

fully seized the expenses incident to the retiina to 
the owner must be borne by the fund. In Hdnkels 
V. Sutherland, 271 U. S. 298, Max Henkels, an 
American citizen and resident of the United States,. 


I 
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claimed certain property which had been mistak¬ 
enly seized by the Custodian. The corpus of the 
property was returned to Henkels under a decree 
of court. Henkels maintained, however, that he 
vras also entitled to recover the earnings which had 
accrued from the investment of his principal by the 
Secretary of the Treasury pursuant to the provi- 
sions of Section 12 of the Trading with the Enemy 
Act. The Supreme Court held that he was entitled 
to recover the earnings in question after deducting 
therefrom proper charges and expenses. The 
court in this respect said: 

Since the proceeds resulting from the sale 
of Henkels’ property have been commingled 
with the proceeds of other sales and thus in¬ 
vested, an account must be taken to ascer¬ 
tain the average rate of interest received by 
the Treasury upon all the proceeds invested 
and, thereupon, after deducting proper 
charges and expenses and taking into con¬ 
sideration the average amount of such pro¬ 
ceeds which remained uninvested in the 
Treasury, a proportionate allocation made 
in respect of the proceeds belonging to 
Henkels for the period of their investment. 
Compare The Distilled Spirits, 11 Wall. 356, 
368-369; Intermingled Cotton Cases, 92 U. 
S. 651, 652-653; Duel v. Hollins, 241 U. S. 
523. (Italics ours.) 

The total amount of income wliich accrued upon 
the appellees’ principal through the investment 
thereof by the appellants was in excess of $1,021,- 
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000, and income in the sum of $963,004.69 has been, 
returned by the appellants to the appelleqs, to¬ 
gether with their principal. I 

It is respectfully submitted that the deduction of 
and retention by the appellants of the sum of 
$55,909.83, the amount here claimed, is no I more 
than a fair and reasonable charge for collelcting,. 
protecting, and administering the appellees’ seized 
property. This charge is no greater proportion- 

i 

ately than the amount deducted from other I trust 
funds administered by the Custodian. Inasmuch 

I 

as the amount deducted was required to meet the 
total cost of collecting, protecting, and admiiiister- 
ing the appellees’ seized property, it is subniiitted 
that the action of the Alien Property Custodian in 
deducting said sum of $55,909.83 from th$ ap¬ 
pellees’ seized property was authorized by the Act 
of March 4, 1923, 42 Stat. 1511, and is in full; com- 

I 

pliance with the terms of the final decree of the 
Supreme Court of the District of Columbia, entered 
in this case on January 19,1928 (R. 46-47), which 

i 

ordered the return of the api^ellees’ seized property, 

i 

together with any and all income therefrom and ad¬ 
ditions and accretions thereto, ‘‘after deducting 
therefrom any expenses or disbursements * * * * 

duly made under the authority of the Trading! with., 
the Enemy Act and amendments thereto.” ! 


I 

i 
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A suit under Section 9 of the Trading with the Enemy Act 
is in effect a suit against the United States, and the 
right to recover is limited by the express provisions of 
the statute conferring the right to sue 

The claim presented by the api)ellees in this case 
is a claim against the United States. This suit was 
instituted under section 9 (a) of the Trading with 
the Enemv Act. Section 9, as amended bv the Act 
of March 4,1923, c. 285,42 Stat. 1511,1516, provides: 

That any person not an enemy or ally of 
enemy claiming any interest, right, or title 
in any money or other property which may 
have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property 
Custodian or seized bv him hereunder and 
held bv him or bv the Treasurer of the 
United States * * * institute a 

suit in equity in the Supreme Court of the 
District of Columbia or in the district court 
of the United States for the district in which 
such claimant resides, or, if a corporation, 
where it has its principal place of business 
(to which suit the Alien Property Custodian 
or the Treasurer of the United States, as 
the case may be, shall be made a party de¬ 
fendant), to establish the interest, right, 
title, or debt so claimed, and if so established 
the coiu't shall order the i3a\unent, convey¬ 
ance, transfer, assignment, or delivery to 
said claimant of the money or other prop¬ 
erty so held by the Alien Property Custodian 
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i 

or by the Treasurer of the United States or 
the interest therein to which the coui*t shall 
determine said claimant is entitled] 

I 

It has been held that a suit under Section 9 of the 
Trading with the Enemy Act ^‘is in effect a suit 
against the United States.” Banco Mexieano v. 
Deutsche Bank, 263 U. S. 591, 602. The istatute 
provides for a suit against officials of the United 

States in their official capacity. Even thoTiigh the 

1 

officials are named rather than the United! States 
as such, the suit nevertheless remains one ^gainst 
the United States. Oregon v. Hitchcock, 202 U. S. 
60; Minnesota v. Hitchcock, 185 U. S. 373. con¬ 
tention is made that a recovery can be had ih a suit 
such as this against the Alien Property Custodian 
or the Treasurer of the United States personally. 
The courts of the District of Columbia hkve no 


jurisdiction to enter a personal judgment or I decree 
against an officer of the United States suedj in his 
official capacity. Section 9 of the Trading with 
the Enemy Act under which this suit was brought 
specifically provides that the court may direct the 
return to the claimant of the property held ;by the 
Alien Property Custodian and/or the Treasurer 
of the United States. The amount claimed was 
deducted from the appellees’ seized property and 
transferred into a general fund maintained ^y the 
Alien Property Custodian out of which the ex- 

i 

penses incurred in administering money and other 
property seized by him are paid (R. 58), aiad ex¬ 
pended in the payment of such expenses. There- 
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fore, neither the Alien Property Custodian nor the 
Treasurer of the United States holds the money 
which the appellees now seek to have the appellants 
pay to them, as this money has been expended. It 
has been held that a suit brought under section 9 
is specifically limited by the provisions of the stat¬ 
ute (c. 201, 40 Stat. 1020). Sigg-Felir v. White, 

285 Fed. 949; Banco Mexicano v. Deutsche Bank, 

289 Fed. 924; affirmed, 263 U. S. 591, 602. 

The appellants having sued under the provisions 
of a specific statute are limited by the teims of that 
statute. Synethetic Patents Coynpany v. Suther- 
land, 22 F. (2d) 491; Kogler v. Miller, 288 Fed. 806; " 

Fischer v. Palmer, 259 Fed. 355. 

Practically the same situation arose under the 
Captured and Abandoned Property Act passed dur¬ 
ing the Civil War (Act of March 12, 1863, c. 120, 

12 Stat. 820), which provided for the seizure and 
sale of abandoned and captured property and the 
payment of the proceeds into the Treasury of the 
United States. Section 3 of that Act provides as 
follows : 

And be it further enacted. That the Secre¬ 
tary of the Treasury may require the special 
agents appointed under this act to give a 
bond, with such securities and in such 
amount as he shall deem necessary, and to re¬ 
quire the increase of said amounts, and the 
strengthening of said security, as circum¬ 
stances may demand; and he shall also cause 
a book or books of account to be kept, show¬ 
ing from whom such property was received, 
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the cost of transportation, and proceeds of 
the sale thereof. And any person claiming 
to have been the owner of any such aban¬ 
doned or captured property may, at any time 
within two years after the suppression of 
the rebellion, prefer his claim to the pro¬ 
ceeds thereof in the court of claims; aud on 
proof to the satisfaction of said court of his 
ownership of said property, of his x^ght to 
the proceeds thereof, and that he hah never 
given any aid or comfort to the present rebel¬ 
lion, to receive the residue of such proceeds, 
after the deduction of any purchase\-money 
which may have been paid, together with the 
expense of transportation and sale of said 
property, and any other lawful expefises at¬ 
tending the disposition thereof. (Italics 
ours.) I 

It will be noted that the above Act provides relief 
for loyal citizens, and it also provides that tile fund 
constituting the proceeds of sale of seized or cap¬ 
tured property must bear the expense of collection, 
transportation, sale and administration, arid that 
the claimant, if qualified, might receive back the 
net proceeds after deduction of lawful exjpenses. 

A loyal citizen under the Captured and | Aban¬ 
doned Property Act is analagous to a nonenemy 
under the Trading with the Enemy Act. In con¬ 
struing the former act the Supreme Court in Hay- 
craft V. United States, 22 Wall. 81, 93, 94, said: 

Any person claiming to have been the 
owner of such property was authorifeied, at 
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any time within two years after the suppres¬ 
sion of the rebellion, to prefer his claim to 
the proceeds in the Court of Claims, and, on 
proof! of his ownership, his right thereto, 
and that he had not given aid and comfort to 
the rebellion, receive the balance of the pro¬ 
ceeds remaining in the Treasury, after de¬ 
ducting certain expenses. * * * 

In the indiscriminate seizure which was 
likely to follow such an authority, it was an¬ 
ticipated that friends as well as foes might 
suffer. Therefore, to save friends, it v;as 
provided that any person claiming to have 
been the ovmer might, at any time within 
two years after the suppression of the rebel¬ 
lion, prefer his claim, and, upon proof of his 
ownership and loyalty, receive the money 
realized bv the United States from the sale 
of his property. That expresses all there 
is of the trust or the remedy provided. 

It has been held repeatedly that loyal citizens 
claiming the proceeds of the sale of property under 
the Captured and Abandoned Property Act could 
recover only what was actually held by the Govern¬ 
ment of the United States. Sharpe v. United 
States., 12 Ct. Cl. 638; Gaither v. United States, 3 
Ct. Cl. 191; Byrnes v. United States, 3 Ct. Cl. 195. 

It will thus be seen that under the provisions of 
war-time statutes where the goveriunent must seize 
propeii:y and is bound to make mistakes, the loyal 
citizen or nonenemy can recover only so much prop- 
ertv as is actuallv held bv the government. The 
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fundamental reason for this is that the suit pro¬ 
vided for is a suit against the United States ^nd the 
right to recover is limited by the extent of the con¬ 
sent to be sued which has been granted. 

The question may arise as to whether the deduc¬ 
tion from the proceeds of sale of an amount sufiS- 
cient to cover the expense of collection, protection, 
and administration of the trust estate is in violation 
of the pi 5th Amendment to the Constitution in that 
it deprives the owner of his property withojut due 
process of law. However, this question was decided 
by the Supreme Court of the United States in 
Miller v. United States, 11 Wall. 268, 305-6L The 
Court in construing the Captured and Abandoned 
Property Act held that the Act authorizing tile seiz¬ 
ure and sale of property and the deduction of the 
expense connected therewith was an exercise I of the 
power conferred by the Constitution upon thp Con¬ 
gress. (Const, art. I, Sec. 8, cl. 11.) The Court 
said: 

The question, therefore, is, whether the 
action of Congress was a legitimate exercise 
of the war power. The Constitution confers 
upon Congress expressly power to declare 
war, grant letters of marque and re]t)risal, 
and make rules respecting captures oil land 
and water. Upon the exercise of these pow¬ 
ers no restrictions are imposed. Of course 
the powder to declare war involves the power 
to prosecute it by all means and in any| man¬ 
ner in which war may be legitimately prose- 
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outed. It therefore includes the right to 
seize and confiscate all property of an enemy 
and to dispose of it at the ^vill of the captor. 
This is and always has been an undoubted 
belligerent right. If there were any uncer¬ 
tainty respecting the existence of such a 
right it would be set at rest by the express 
grant of power to make rules respecting cap¬ 
tures on land and water. * * * It is 

sufficient that the right to confiscate the 
property of all public enemies is a conceded 
right. Now, what is that right, and why is 
it allowed ? It niav be remarked that it has 
no reference whatever to the personal guilt 
of the owner of confiscated property, and the 
act of confiscation is not a proceeding 
against him. The confiscation is not because 
of cudme, but because of the relation of the 
property to the opposing belligerent, a re¬ 
lation in which it has been brought in conse¬ 
quence of its owncrshi23. It is immaterial to 
it whether the owner be an alien or a friend, 
or even a citizen or subject of the power that 
attemj)ts to apj^ropriate the i^roperty. In 
either case the property may be liable to 
confiscation under the rules of war. It is 
certainly enough to warrant the exercise of 
this belligerent right that the owner l)e a 
resident of the enemy’s country, no matter 
what his nationality. The whole doctrine of 
contiscation is built upon the foundation that 
it is an instrument of coercion, which, by de¬ 
priving an enemy of 2 )ropei*ty within reach 
of his power, whether within his territory or 
without it, impairs his ability to resist the 
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confiscating government, while at the! same- 
time it furnishes to that government :jneans - 
for carrying on the war. Hence any I prop¬ 
erty which the enemy can use, eithbr by 
actual appropriation or by the exercise of 
control over its owner, or which thb ad¬ 
herents of the enemy have the powier of 
devoting to the enemy’s use, is a propet sub-- 
ject of confiscation. | 

As Section 3 of the Captured and Abandoned 
Property Act, supra, is analogous to section;24 of 
the Trading with the Enemy Act, supra, in that it 
provides for the seizure, collection, protection, and 
administration of the property or the proceeds 
thereof and the deduction from the proceeds of the • 
sale of such property of the exjpenses incident to 
the seizure and administration thereof; and is the 
loyal or nonenemy owner of the seized property 
under the Captured and Abandoned Propertjy' Act 
is in all respects analogous to the nonenemy owner 
of property under the Trading with the Enemy 
Act, it follows that the decisions of the Supreme 
Court in Haycraft v. United States, supra, and Mil¬ 
ler V. United States, supra, are applicable tio the 
questions here involved arising in the administra¬ 
tion of the Trading with the Enemy Act. 

The method employed and the action takbn by 
the plaintiffs in acquiring the 12,825 shares of stock 
of the Locomotive Superheater Company just jprior 
to the declaration of war by the United States 
against Germany, although subsequently held by 
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the courts to be sufficient to transfer title to the 
plaintiffs prior to the war, were of such nature as 
to make a reasonable man question the alleged non- 
enemy ownership of the property. Under such cir¬ 
cumstances it unquestionably was the duty of the 
Alien Property Custodian to seize this property 
and to defend his title and possession thereof as 
an officer and agent of the United States. This he 
did. The plaintiffs were derelict in failing to sub¬ 
mit to the Alien Property Custodian, after his de¬ 
mand for the property, evidence establishing their 
title to the stock in question. They should not now 
be heard to complain of the deduction of adminis¬ 
trative expenses from their seized property, and 
they are not now entitled in equity to a return of 
the amount so deducted. 

CONCLUSION 

It is respectfully submitted— 

(1) That the Alien Property Custodian was 
specifically authorized by statute, as well as by the 
original decree entered herein on Januaiy 19,1928, 
to make the deduction here claimed. 

(2) That the Alien Property Custodian, as a sta- 
tutorv trustee, had general authoritv as such trustee 
to make the deduction in question. 

(3) That the deduction of $55,909.83 is no more 
than a fair and reasonable charge to cover the ex¬ 
pense of collecting, protecting and administering 
the seized property, together with the accrued in¬ 
come therefrom, such deduction being proportion- 
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ally the same as that deducted from all other trusts 
administered by the Alien Property Custodian.j 
4. That the claim of the appellees is inequitable 
and unjust and should, accordingly, be denied. | 

The decree of the Supreme Court of the BiMrict 
of Columbia entered on April 2,1928, should, tJiere- 
fore, be reversed, i 

I 

Respectfully submitted. | 

George R. Farnxjm, I 
Assistcmt Attorney General, 
Leo a. Rover, | 
Attorney of the United States in \ 
and for the District of Columbia. 
Thomas E. Rhodes, | 
Harvey B. Cox, | 
Special Assistants to the Attorney General, 
Attorneys for H. T. Tate, as Treasurer of | 
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the United States, and Hotvard Southerland, 

as Alien Property Custodi^Ln. 
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INDEX. 


Preliminary Statement 
Argument : 


I. The answer fails to state any facts sufficient 
to justify the deduction and withholding 
by the Alien Property Custodian of the 
sum of $55,909.83, or any part of it; j and 
for that reason the decree appealed from 
should be affirmed.j. 

I 

II. The ‘‘expense of administering the money 
or property”, which the Alien Property 
Custodian is allowed to deduct, is am ex¬ 
pense directly connected with the han¬ 
dling of the particular fund, as dis¬ 
tinguished from any part of the general 
expense of maintaining the Custodian’s 
office. i. 


III. A statute charging against successful 
claimants of property seized by the Alien 
Property Custodian any sums for ad¬ 
ministrative expense other than shch 
items as are necessarily and directly 
attributable to such property would;be 
unconstitutional. 


Conclusion 
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IN THE I 
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Court of iSpprate of tfje Bu(tnct of Cofumfita 

No. 4777. I 

I 

- i 

H. T. Tate, as Treasurer of the United States, and 
Howard Sutheri^vnd, as Alien Property Custodian, 

Appellants, 

against | 

! 

Henry Escher, Ancillary Administrator of Jak. Robert 
Sigg-Fehr, Deceased, Gottfried Rudolph Baumann- 
Kienast, and Edmund Gams, | 

Appellees. 

- i 

BRIEF ON BEHALF OF APPELLElb. 

Preliminary Statement. I 

We are constrained to take issue with appellants, not 
only respecting the points of law^ for w^hich they contend 
but also as to what is the question which this appeal pre¬ 
sents. Their brief overlooks, or at least faild to men¬ 
tion, the motion of appellees—plaintiffs—to strike out as 
insufficient in law their answer to the rule to show cause; 
it states at the opening of the argument (p. 7) oiie propo¬ 
sition as the question involved and argues anotjher; and 
it predicates a substantial part of the argument upon 
assertions of fact which are not supported by pleading or 
proof. i 

For these reasons, we have deemed it necessary to 
restate the case, and to argue this appeal upoi quite a 
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different basis from that presented by the brief of ap¬ 
pellants. 

The facts pertinent to this appeal are brief and 
simple. 

Appellees, Swiss citizens, brought suit under Section 9 
of the Trading with the Enemy Act, alleging that the 
Alien Property Custodian had seized money and prop¬ 
erty belonging to them upon a wrongful determination 
that it belonged to a German Corporation. Judgment 
was entered in their favor directing the defendants to 
pay over and return the money and property seized or its 
proceeds and the accretions after deduction of expenses 
or disbursements duly made (R. pp. 46-47). In effect, this 
decree directs the defendants to account to the plaintiffs. 

When the time came for compliance with the decree 
the Alien Property Custodian deducted various sums 
from the money of plaintiffs and refused to pay over the 
same. Upon petition of plaintiffs the court issued its 
rule directing the defendants to show cause why they 
should not be ordered to pay over the sums withheld (R. 
pp. 50-57). The defendants answered (R. pp. 57-58); and 
the answer appearing to plaintiffs insufficient on its face, 
plaintiffs in effect demurred to the answer by motion 
to strike the answer from the files and to enter an order 
in favor of the plaintiffs (R. pp. 59-60). 

Thereafter an order was entered holding that the 
retention of one of the items, to-wit: $55,909.83 deducted 
as ^‘administrative expense” was unlawful and without 
right and ordering the defendants forthwith to pay over 
said sum to the plaintiffs. Action upon the other matters 
was held in abeyance (R. p. 60). 

It is this answer, therefore, which states the question 
presented by this appeal. The pertinent part of the 
answer reads as follows: 

“Further answering said paragraph, these de¬ 
fendants admit that the Alien Property Custodian 
deducted from the money determined to be the 
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money of the plaintiffs herein th^ sum of 
^ $55,909.83, as administrative expenses,, said sum 

having been paid by the Alien Property!Custodian 
into a fund maintained by him, out of which the 
expenses incurred in administering Ujioney and 
other property seized by the Alien Property Cus¬ 
todian, are paid” (R. fol. 98). 

This answer makes no allegation of fact which could 
be traversed or denied nor upon the hearing was any 
proof of any kind offered. The record upon this appeal 
therefore furnishes no justification for the cpnclusions 
and assertions of fact found in the brief, to which more 
* specific reference is made hereinafter. i 

The question which is presented by this answer is 
entirely different, we submit, from that stated jon page 7 
of appellants’ brief as being the question involved by this 
appeal. Appellants say there that this question is 
whether the Custodian’s office was authorized to deduct 
from Appellees’ property ^^an amount sufficient to cover 
the cost of collecting, protecting and administering such 
property”. This answer asserts the right of the Custo¬ 
dian to withhold from appellees’ money a sum arbitrarily 
arrived at by him to be used in defraying th^ costs of 
administering other money and property seized by the 
r Custodian. It is one thing to withhold from appellees’ 

money the amount expended by the Custodian in protect¬ 
ing and administering the money and property of appel¬ 
lees; it is quite a different thing to withhold ap amount 
arbitrarily fixed by the Custodian for the purpose of 
creating a fund to be used in protecting and administer¬ 
ing the money and property of others; or in other words, 
to be used in meeting the general expenses of the Custo¬ 
dian ’s office. ! 

This answer states what we understand tp be the 
practice now in force in the Custodian’s office and pre- 
^ sumably it states everything that could be said on behalf 

of the Custodian. The decision below was made upon 
that understanding and appellants ’ brief attemi^ts in the 
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main to sustain the right or power asserted in the answer 
and not that stated on page 7 of their brief. 

An examination of the statement submitted by the 
Custodian to appellees (see Exliibit A, R. pp. 52-53) dis¬ 
closes that appellees are charged with various items actu- 
allv disbursed or claimed to have been disbursed from 
their money. These items represent all of the disburse¬ 
ments or expenses of the Custodian which can be identi¬ 
fied as directly' attributable to the money and property 
of appellees involved in this suit. 

There is nothing in this answer which states how or 
upon what basis the amount of $55,909.83 was reached 
or determined, but a calculation discloses it to be 2% of 
the amount which the Custodian admitted was held for 
plaintitfs.^ Subsequent payments on account have been 
made to plaintiffs and a like percentage deducted and 
withheld. Appellants’ brief would give the impression 
that this sum of $55,909.83 is the whole amount which the 
Custodian claims the right to deduct on this account. 
This is not correct. 2% of the total amount returnable 
to appellees vill be in excess of $90,000. 

What the Court below has held, therefore, is that the 
Alien Property Custodian can not deduct and withhold 
from appellees’ money, in addition to actual disburse¬ 
ments which can be identified as directly attributable to 
the money and property of appellees, a further sum arbi¬ 
trarily fixed by the Custodian for the purpose of supple¬ 
menting appropriations made by Congress and to be 
used in meeting expenses incurred in administering 
money and property of others. It is for this right or 
power in the Alien Property Custodian and not that 
stated on page 7 of the brief that appellants in reality 
contend in their argument and it is this question which 
we will discuss. 

^See statement entitled “Statement of property held in trust” Record, 
p. 53. This statement shows a net balance of cash in the amount of 
$2,306,491.34, together with U. S. Treasury notes and Liberty Loan Bonds 
of the total par value of $489,000.00. The aggregate of these is $2,795,491.34, 
and 2% of this is $55,909.83, the sum withheld. 
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We have not contested and do not here contest the 
right of the Custodian to deduct from plaintiffs’ money 
all disbursements or expenditures necessarily made for 
the purpose of protecting or administering the inoney and 
property of appellees, and which are directly ajbtributable 
to such money or property. We dispute the r^ght of the 
Custodian to include any part of the general overhead of 
his office or any expenditures made on account of the 
money or property of others or made in the! course of 
effecting the seizure by the Custodian of appellees’ prop¬ 
erty and /or in resisting the suit brought by appellees to 
recover their property. In addition, we contehd that the 
Alien Property Custodian must prove the necessity for 
and the actual expenditure of every item whicli he claims 
the right to deduct and that he must justify leach such 
item both as to character and amount. In particular, we 
challenge the assumption which underlies the wjiole argu¬ 
ment on behalf of appellants that the cost or expense of 
protecting and administering property is detjerminable 
by any arbitrary percentage of its value or amount. 

The appellants argue, in addition, that, irrespective 
of whether the deduction of this sum was lawful or ille¬ 
gal, it has been expended, and, therefore, ‘‘neither the 
Alien Property Custodian nor the Treasurer of the 
United States holds the money” (pp. 33-34). We do not 
feel called upon even to argue this point. Tie answer 
makes no such allegation and by implication admits that 
the money was still held at the time the answer! was filed. 
In any event, any such defense must be established both 
by pleading and proof, and there is not a scintialla of 
proof in the record in support of this assertion. (See 
VowincJiel v. Sutherland, 24 Fed. 2nd Series 190; C. C. A. 
9th Circuit, 1928.) | 
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ARGUMENT. 

POINT I. 

The answer f 2 dls to state any facts sufficient to 
justify the deduction and withholding by the Alien Prop¬ 
erty Custodian of the sum of $55,909.83, or any psri 
of it; and for that reason the decree appe 2 Jed from 
should be affirmed. 

The argument on behalf of appellants apparently pro¬ 
ceeds upon two theories: 

First: That the deduction in question is justified by 
some vague principal of equity or fairness; and 

Skcoxd: That there is express statutory authority 
for deduction of this sum thus arbitrarilv arrived at. 

At another point in this brief we discuss the statute 
and particularly Section 24 of the Trading with the 
Enemv Act added bv the amendment of March 4, 1923. 
If the propriety of the deduction in this case is deter¬ 
mined by this statute, the answer is clearly insufficient no 
matter how broadly the statute be interpreted. The stat¬ 
ute limits the deductions to expenses necessarily incurred. 
There is nothing in the answer which alleges that anv ex- 
penses were incurred on account of or in respect of the 
money or property of appellees and certainly no allega¬ 
tion that the expenditure of over $55,000.00 was neces¬ 
sary. In the brief for appellants, it is argued that this 
sum of $55,909.83 “is no more than a fair and reasonable 
charge for administering appellees^ seized property’’ 
(see Brief, p. 31). This is a mere assertion of counsel 
unsupported by anything in the record and one which in 
point of fact we challenge. So far as this answer dis¬ 
closes, the Custodian simply needed money and found it 
convenient to take this sum from the monev which the 
court had directed him to pay over to the appellees. It 
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may be, although we do not so concede, that the defeated 
Germans and Austrians, whose property was; subject to 
confiscation as prize of war, can be forced submit to 
any deduction the Alien Property Custodian inay see fit 
to make. These appellees are not in that situation. They 
are citizens of a friendly nation who are guaranteed by 
treaty the right to hold and own property in the United 
States upon the same terms as citizens of this country. 
(See Article I, Treaty of 1850 between the United States 
and the Confederation of Switzerland.) Private prop¬ 
erty may be subject to confiscation at the whim of public 
ofiBcials in Soviet Eussia, but since Magna Chaifta no* such 
doctrine has been recognized by any English speaking 
nation. Obviously, it was for this reason that Congress 
inserted in this statute this word ^‘necessary’’,; and with¬ 
out such limitation the statute plainly could not stand the 
test of constitutionality; and when the deductions made 
are challenged by the successful plaintiff, the Custodian 
must allege and prove the necessity for every dollar 
which he claims to have expended. 

The argument that the withholding of tl^is money 
by the Custodian is justified by some vague dbctrine of 
“equity” and “justice”, seems to us purely a product of 
the imagination. There is no such claim embraced within 
the answer, nor can it be read into it by implidation. It 
is based upon the assumption of facts that aije neither 
pleaded nor proven and which we believe cap not be 
proven. ; 

At page 40, it is alleged that plaintiffs were derelict 
in failing to submit to the Alien Property Custodian evi¬ 
dence establishing their title to the stock in question. It 
is a matter of record in this court (see previous appeal 
in this case, Sigg Fehr vs. Whiter 285 Fed. 949 )| that the 
Alien Property Custodian negotiated a private sale of 
plaintiffs’ shares of stock to the Director General of Rail¬ 
roads at a grossly inadequate price while his representa¬ 
tives were inducing counsel for appellees to believe that 
their claim of ownership was being given fair considera- 
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tion. When the sale had been consummated and the 
stock placed, as this court held, beyond reach of a suit 
under the Trading with the Enemy Act, the attorneys 
for appellees were notified of the sale and informed that 
they could sue for the proceeds if they thought they could 
recover. 

On page 31 it is staled that ‘‘this charge is no greater 
proportionately than the amount deducted from other 
trust funds administered by the Custodian”. We fail to 
see how this fact, if it were true, could justify this deduc¬ 
tion. The mere fact that the Alien Property Custodian 
may have made unauthorized deductions from the money 
and property of other owners can not justify such a de¬ 
duction when challenged. Our information, however, is 
that this statement is not correct. Following these asser¬ 
tions, it is stated that the amount deducted “was re¬ 
quired to meet the total cost of collecting, protecting and 
administering appellees’ seized property”. This state¬ 
ment, like the others, is entirely without support in the 
record. 

The whole of Point I of the brief (pp. 7-10) is devoted 
to an argument that the seizure by the Alien Property 
Custodian of appellees’ property Avas made in their inter¬ 
est and to save it from waste during the war and that 
“prudent handling and care” by the Custodian has pro¬ 
duced a gross accretion of approximately one million dol¬ 
lars in income. 

It seems almost unnecessary to suggest to this court 
that the seizure by the Custodian of appellees’ property 
was made not in the interest of appellees and for their 
benefit, but in the interest or supposed interest of the 
United States. The Alien Property Custodian was not 
a free lance trustee empowered to take possession of and 
to protect any property that he might think needed pro¬ 
tection because the owner was resident in Switzerland 
and might not be^ able to communicate AAUth the United 
States. As a matter of fact, the property of appellees 
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was in the custody of trustees selected by them quite 
capable of looking after the property. | 

In so far as ‘^prudent administration and manage¬ 
ment” is concerned, we renew our charge thit the Cus¬ 
todian sold appellees’ shares of stock at a grossly inade¬ 
quate consideration. Thereafter all that the,I Custodian 
did was to cover into the Treasury proceeds of the sale 
and the interest accruing from time to time upon the Gov¬ 
ernment securities that had been seized, until the year 
1924 when, in the face of this suit then pending and the 

injunction of Section 9, requiring that the property be 

( 

held to await its result, the Custodian paid over to the 
Collector of Internal Revenue upon an assessment made 
not against appellants but against the German Corpora¬ 
tion that no longer owned the property, over ^700,000 of 
Appellees ’ money. This money has not yet I been paid 
to them although more than a year has elapsed since 
judgment in their favor was entered in the court below. 
We do not call this prudent administration br manage¬ 
ment. i 

In so far as income is concerned, the Custodian claims 
credit for a total of only $1,000,000 for a period of ten 
years; whereas the shares of stock which thej Custodian 
sold for only two and one-half million dollars^ earned in 
di\’idends over $800,000 during the two year^ preceding 
such sale.^ I 

In addition to this we have the fact that tl^e Director 
General of Railroads realized in two years from Appel¬ 
lees’ stock a profit of nearly a million dollars (^48 a share 
on 12,825 shares and approximately $500,000 in divi¬ 
dends) which has been covered into the treasury of the 
United States and which this court has held that the Ap¬ 
pellees cannot recover. See Sigg Fehr vs. IVhite, supra. 

1 See statement of Alien Property Custodian. Exhibit 1, iRecord, P. 53. 
This shows the proceeds from ^e sale of stock at $200 p^r share. The 
number there given is a typographical error in the statement; the real num¬ 
ber being 12,825 shares at $200 per shares makes $2,565,000.! The items of 
government securities totaling ^9,000 represent dividends jthat had been 
accumulated subsequent to January 1, 1917, in the hands i of Briesen & 
Sekrenk in New York, as trustees for plaintiffs. The itemjof $294,269.87 
represents a balance of cash of approximately $36,000 held; by Briesen & 
Schrenk and dividends declared upon the shares of stock afte^ seizure by the 
Custodian and prior to the sale by him in January, 1919. Findings of Fact 
No. 26, 27 and 28, Record P. 33-34. j 
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We think that the United States should be satisfied with 
this enrichment. 

Appellants cite in support of their contention the case 
of Henhels vs. Sutherland, 271 U. S. 298. This case simply 
holds that the owners of money covered into the Treas¬ 
ury by the Alien Property Custodian are entitled to their 
aliquot proportion of the earnings of the fund with which 
their money was commingled; and that this means the net 
earnings, not the gross. In giving directions as to fur¬ 
ther proceedings, the opinion says “an account must be 
taken to ascertain the average rate of interest received 
by the Treasury upon all the proceeds invested, and, 
thereupon, after deducting proper charges and expenses, 
and taking into consideration the average amount of such 
proceeds which remained uninvested in the Treasury, a 
proportionate allocation made in respect of the proceeds 
belong to Henkels for the period of their investment” 
(P. 302). 

To deduct from the gross income upon a commingled 
fund, the expenses of earning such income is nothing more 
than the ordinary’ process of determining the net or real 
earnings. 

The citation of this case by Appellants in connection 
with this part of the argument is also misleading because 
the Treasurer of the United States makes the deductions 
authorized by this decision before paying over the aliquot 
portion of such earnings to which Appellees and others 
are entitled. The argument here made would imply that 
the 2% which the Custodian is withholding from Appel¬ 
lees covers in part at least the charges and expenses of 
the Treasury' in investing and reinvesting this fund. This 
is not the fact. What the Custodian seeks to deduct is 2% 
in addition to of 1% which the Treasurer deducts. In 
other words, what the Alien Property Custodian is trying 
to do is to collect an additional 2% upon both principal 
and income for doing what the Treasurer of the United 
States has already; done and charged for so doing only 
% of 1% upon income. We see neither “equity” nor 
“justice” in this. 
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POINT II. 

The ^^expense of administering the mone^^ or prop¬ 
erty”, which the Alien Property Custodian is i^owed to 
deduct, is an expense directly connected Wth the 
handling of the particular fund, as distinguished from 
any part of the general expense of madntaining the 
Custodian’s office. 

I 

I 

The Charge made in this case is a percentage, arbi¬ 
trarily fixed by the. Custodian, of the money andjthe value 
of the property, both principal and income, belonging to 
these plaintiffs-appellees. In this case the amount with¬ 
held is two per cent. (2%). There is no pretense that it 
represents any expenditure directly attributable to the 
administration of this particular fund. The answer says 
that ‘‘these defendants admit that the Alien jProperty 
Custodian deducted from the money determined! to be the 
money of the plaintiffs herein the sum of $55^909.83 as 
administrative expenses, said sum having beeii paid by 
the Alien Property Custodian into a fund maintained by 
him, out of which the expenses incurred in administering 
money and other property seized by the Alien Property 
Custodian are paid’’ (fols. 97-8). Does the statute per¬ 
mit this ? 

In considering this question certain points Should be 
kept in mind. I 

I 

I 

i 

I 

1. In no way has the Custodian been acting jas a rep¬ 
resentative of, or in the interest of, these appelljees. The 
seizure of their property was a war measure, sanctioned 
by the statute solely because prompt action by| the Cus¬ 
todian was necessary, and he could not be expected to 
exercise infallible judgment in deciding what Iproperty 
was enemy-owned {Central Union Trust Co, vsj Garvan, 
254 U. S. 554, 568). The power to make the seizure was 
given; but that the particular exercise of it wais wrong- 
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ful is demonstrated by the judgment establishing the 
appellees’ title. They are thus merely victims of the 
exercise of the vrar power of Congress. 

2. There would be reason and justice in subtracting 
from the fund such necessary expenditures as the O'vvn- 
ers themselves, if in possession of the property, would 
have been required to make. There would be less reason 
and less justice in deducting expenses which, though 
necessary, in view of the actual situation, were rendered 
necessary because of the wrongful seizure. There would 
be no reason and no justice in charging the innocent 
victim vrith the expense, or any part of the expense, of 
maintaining the governmental agency which made the 
seizure or with any part of the expense of administering 
other property. That would amount to a special tax upon 
the individual to defray the expenses of the war—a war, 
in the present case, conducted by a government of which 
the appellees are not even citizens. In a later point, we 
shall urge that there are constitutional objections to such 
a course. 

3. In addition to the injustice of the Custodian’s po¬ 
sition, we have the uncertahiiy of the rule for which he 
contends. Expenses directly attributable to the admin¬ 
istration of the particular fund can be readily ascer¬ 
tained. It is utterly impossible, however, to say what 
part of the Custodian’s general expenses are due to any 
particular property. To fix the amount at two per cent 
of the fund is a purely arbitrary act. 

Keeping in mind these general considerations, we have 
for construction the following language: 

“The Alien Property Custodian is authorized 
to pay all taxes (including special assessments), 
heretofore or hereafter lawfully assessed by any 
body politic against any money or other property 
held by him or by the Treasurer of the United 
States under this Act, and to pay the necessary 
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expenses incurred by him or by any depositary for 
him in securing the possession, collection, or con¬ 
trol of any such money or other property, or in 
protecting or administering the same. Such taxes 
and expenses shall be paid out of the imoney or 
other property against which such taxOs are as¬ 
sessed or in respect of which such expenses are 
incurred, or (if such money or other pjroperty is 
insufficient) out of any other money or property 
held for the same person, notwithstanding the fact 
that a claim may have been filed or suit| instituted 
under this Act ’ ’ (Sec. 24 of the Trading with the 
Enemy Act; added by Act of March 4; 1923; 42 
Stat. 1516). 

I 

The provision as to the pa^unent of taxe^ is a re¬ 
enactment, with amplifications, of a; provision I contained 
in the Act of July 1,1918, (c. 113, §1, 40 Stat. 646). The 
rest of the section is new. The provisions arej obviously 
amendatoryy indicating a change in the existing law, an 
increase in the powers of the Custodian; and thfe amenda¬ 
tory provisions are consequently designed to be a com¬ 
plete statement of his powers in the respects 
indicating the limits, as well as the existen 
powers. 

In every respect we find that the payment iwhich the 
Custodian is authorized to make is one directly |connected 
with, and chargeable to, the particular fund. | 

(a) Taxes. They are such as are ‘^assessed against’’ 

the particular fund—such as are necessarily payable 
therefrom. i 

I 

(b) ^‘Expense’' of'Securing Possession*^ | It is true 
that Congress here sanctions a charge which! does not 
benefit the non-enemy owmer of the property T^ho subse¬ 
quently establishes his claim to it. The expense is, none 
the less, one directly connected with the particular fund, 
as distinguished from any other fund whatsoever. The 
expense of securing collection” or ‘‘control” of the 
property is of the same character. No such item of ex¬ 
pense is involved in this appeal. 


mentioned 
je, 01 such 
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(c) Expense of Protecting^" or Administering"" 
the Property. This is the particular sort of expense now 
in question. Again, the “expense’’ indicated is obviously 
one directly connected with the particular fund, as dis¬ 
tinguished from any other. Both the language used and 
the context ma^ this clear. If there 'were any ambiguity 
—and there is not—the doctrine noscitur a sociis would 
determine the case. If Congress had designed to defray 
the general expense of maintaining the Alien Property 
Custodian’s office out of property mistakenly and wrong¬ 
fully taken from non-enemy owners, the statute would 
certainly contain clear and explicit language indicating 
such an intention. There is no such language. The lan¬ 
guage actually used is a mere statement of the ordinary 
equitable principle “that a trust estate must bear the 
expenses of its administration” {Trustees v. Greenongh, 
105 U. S. 527, 532). 

To hold that the “expense” of “administering” prop¬ 
erty includes the general expenses of the public agency 
which seized the property, although such seizure was 
wrongful and the return of the property necessary, would 
certainly go to the utmost limits of liberality in the con¬ 
struction of the statute. The rule of statutory construe- 
tion, however, which govenis the case is the reverse of 
liberal. It requires the Custodian to point to clear and 
explicit language in the statute giving him the right to 
make the charge. 

“Public officers have no claim for official ser¬ 
vices rendered except where, and to the extent that, 
compensation is provided by law, and, when no 
compensation is so provided, the rendition of such 
services is deemed to be gratuitous” (46 Corp. 
Jur., pp. 1014-15). 

“The right to compensation (of public officers) 
is matter of strict law, depending upon statute 
(Enc. of U. S. Sup. Ct. Reports, Michie, Vol. 10, 
p. 401).” 

“The fees allowed to public officers are matters 
of strict law, depending upon the very pro'visions 
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of the statute. They are not open Ito equitable 
construction by the courts nor to any discretionary 
action on the part of the officials’’ (O. S. Shields, 
153 U. S. 88, 91; quoted and followed in U, S,Vam 
Duzee, 185 U. S. 278, 281). | 

^‘The public officer seeking payment from the 
public treasury must put his finger on pme statute 
wherebv payment is permitted” (Stetler v. McFar- 
lane, 230 N. Y. 400, 408). 

Appellants in their argument fail to give' due consid¬ 
eration or weight to the provisions of Section 9 and to 
the situation which results from the bringiiig of a suit 
under that section. 

The powers of administration or management con¬ 
ferred upon the Alien Property Custodian 4re found in 
Section 12 of the Trading with the Enemy ^ct. These 
provisions obviously pre-suppose actual en^my owner¬ 
ship of the money and property involved. Section 9, how¬ 
ever, provides that upon the filing of a suit charging 
wrongful seizure, the money and property sjiall be held 
to abide the outcome of the suit. The bringing of such 
a suit challenges the rightfulness of the Cus^;odian’s de¬ 
termination of enemy ownership and thereafter the prop¬ 
erty can be held only to abide the result. In speaking 
of the situation thus resulting, Mr. Justice! Holmes in 
Central Union Trust Co. vs. Garvan (254 U. S. 554, 569) 
likens it to that arising from attachment of property in 
a civil action. He says: I 

I 

1 

‘‘To the conclusion that we reach it is objected 
that the Custodian gets a good deal more than bare 
possession,—that the property is to be conveyed 
to him, and that by the Act of March 28, 1918, 
chap. 28, 40 Stat. at L. 459, 460, enlarging Sec. 12, 
the Custodian ‘ shall be vested with i all of the 
powers of a common-law trustee in respect of all 
property, other than money, which has been or 
shall be, or which has been or shall be required 
to be, conveyed,’ etc., to him, and is given the 
power to sell and manage the same sg though he 
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were absolute owner. All this may he conceded 
if no claim is filed. But this act did not repeal 
Sec. 9, which is amended by the later Acts of July 
11, 1919, chap. 6, 41 Stat. at L. 35, and of June 
5, 1920, chap. 241, 41 Stat. at L. 977, and, as we 
have said, provides for immediate claim and suit, 
and requires the property in cases of suit to be 
retained in the custody of the Alien Property 
Custodian or in the Treasury of the United States 
to abide the result. The present proceeding gives 
nothing, but the preliminary custody, such as would 
have been gained by seizure. It attaches the prop¬ 
erty to make sure that it is forthcoming if finally 
condemned, and does no more^^ (p. 569). 

It would seem therefore that the Custodian in the 
face of a suit under Section 9, is entitled to no more 
favorable rule than applies to sheriifs. The rule against 
him should, in truth, be stricter since a judgment-debtor 
is responsible for setting the law in motion, whereas the 
present appellees are innocent victims of the execution 
of a war measure. It is, however, the well settled rule 
that— 

“The right of a sheriff to fees is derived from 
and depends upon the statute. At common law, he 
could not lawfully receive them’’. {Campbell v. 
Cothran, 56 N. Y. 279, 281.) 

The working of this rule is well shown by a leading 
New York case (Crofut v. Brandt, 58 N. Y. 106), where it 
is discussed as follows:— 

^ ‘ There is not a close analogy between the rela¬ 
tion of a sheriff to the public, and still less between 
that of a sheriff to an execution debtor, and that of 
a servant to his master. A master selects his own 
servant, and sets him about his work for his bene¬ 
fit, at wages stipulated for between them. The 
public must, take the officer whom the law has ap¬ 
pointed for it, whether or not satisfied with him, 
or with the amount of compensation the law has 
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given to him. The execution debtor is! subject unto 
him, and is proceeded against in inviium. And on 
broader ground, too, the analogy is not found. 
Lord Ellenborough, C. J., says (Graham v. Grill, 
2 M. & S., 294), that the right of a sheriff is positivi 
juris, not in the nature of a claim for work and 
labor, and that many onerous duties are cast upon 
a sheriff, for which the law has not lirovided dis¬ 
tinctly any remuneration. Indeed, at common law, 
the sheriff was bound to perform his duty gratui¬ 
tously ; and if he was entitled to charge anything at 
all, he must show his title under some act of parlia¬ 
ment. (Dew, Esqr., v. Parsons, 1 Chitty, 295; 18 
E. C. L., 87.) And so Comyns says |(his Digest, 
Viscount, F. 1), that where the law imposes a duty 
upon an officer, he cannot clailii'ji remuneration 
for fulfilling it, unless the law has expressly con¬ 
ferred such right. In Kex v. Jetherell (Parker, 
177), though a sheriff was allowed h|s poundage 
on an ^ extent in aid ’ in favor of a receiver-general, 
his costs and charges were denied him. It is laid 
down in Lane v. Sewell (1 Chitty, 175)^ that where 
the service falls within the general duty of the 
sheriff, it is not necessary that he shoi:^ld have any 
remuneration. So in Slater v, Hames i(7 M. & W., 
413), the sheriff was allowed his poundage, and 
such fees as were prescribed by the tuble of fees 
framed under certain statutes, and although he 
was put to extra trouble and expense i he was re¬ 
fused more. i 


To come to the particular items of the sheriff’s 
bill of costs and charges in this case.i It is held 
that he cannot demand the expense of keeping 
a man in possession. Thus where the sheriff had 
received a ca. sa. against a defendant, I and on go¬ 
ing to his house to execute it found him in bed, 
being bed-ridden then for three years,land not to 
be removed therefrom without danger!to his life, 
so that the sheriff must needs keep a man ever at 
the house. The sheriff could not legally discharge 
himself, by a return that he had relinquished the 
custody of the defendant because he could not be 
removed without danger to his life. 1 (Baker v. 


i 

I 


i 
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Davenport, 8 D. & R., 606.) And yet the expense 
of keeping the man in custody was going near in 
amount to the sum of the execution. This was 
an extreme case. But the court refused to the 
sheriff more than to enlarge the time for a return 
of the writ. (See, also, Bilke, Esqr., v. Havelock, 
3 Camp. N. P. C., 374.) It was also hold extortion 
in the sheriff to charge the costs of a second man 
in possession (Halliwell r. Heywood, 10 W. R., 
780, Exch.); which phrase of a ‘second man in pos¬ 
session,’ is explained by Slater v, Hames {supra), 
Gaskell v, Sefton (12 M. & W., 810), and Searle v. 
Blaise (14 C. B. (N. S.), 856), from which it ap¬ 
pears that, by statute, certain of the judges may 
prescribe a table of fees, and that so doing, they 
did allow a charge for one man in possession. But 
the right to this was held to be so entirely de¬ 
pendent thereupon, that in Slater v. Hames, though 
by the violent conduct of the defendant (as was 
claimed), it was needful to employ an extra num¬ 
ber of men for several nights to keep safely the 
goods, yet no charge was allowed therefor, save 
that of one man. (See, also, Davies v. Edmonds, 
12 M. & W,, 31.) Nor can the sheriff charge for 
the expense'of labor in taking the property levied 
upon (Slater v. Hames, supra); nor, upon the 
same reason, for cartage of goods; so the sheriff 
mav not charge for the services of an auctioneer 
(Rex V, Crackenthorp, 2 Anstruther, 412; Slater v. 
Hames, supra); nor for preparation of a cata¬ 
logue, nor other preparation for sale (Phillips v. 
Canterbury, 11 M. & W., 619; Hailliwell v, Hey¬ 
wood, supra; see, also, Searle v. Blaise (14 C. B. 
(N. S.), 856); nor for expenses by reason of an 
adverse claim to the goods (Davies v. Edmonds, 
12 ]\L & W., 31; see, also, Searle v. Blaise, supra ); 
nor for an assistant (Cooper v. Hill, 6 C. B. (N. 
S.), 703)” (58 N. Y., pp. 109-11). 

This quotation accurately states the rule as to sheriffs, 
both in England and America, and shows the way in 
which it works. He is bound by strict rules even as to ex¬ 
penses incurred in direct relation to the property of the 
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judgment-debtor. The contention of the Custodian is far 
more extravagant than the claims made for the sheriffs 
in the cases cited, since it does not relate to expenses in¬ 
curred in relation to the particular fund in question. It 
is as though a sheriff contended that part of\ his official 
salary should be charged against the particulair judgment- 
debtor. What possible chance of success could such a 
claim have in the absence of a statutory prbvision ex¬ 
pressly supporting it? ! 

The claim of the Custodian, since it does! not relate 
to a disbursement necessarily made in relation! to the par¬ 
ticular property, amounts in substance to ai claim for 
compensation for services rendered. The distinction be¬ 
tween an ‘‘expense” and such compensation has often 
been recognized. 

In Greer v. Greer (5 Redf. 214), the will provided for 
the payment out of the income of a fund of ‘‘all proper 
and reasonable expenses and charges”. Held, to refer 
“not to the compensation of the trustee, buj; to neces¬ 
sary disbursements in administration”. I 

In Weston v. Watts (45 Hun 219) a receivership was 
vacated. In passing upon a receiver’s claiips against 
the fund, the court, among other things, said i 

i 

“There might be cases, where a receiver was 
erroneously appointed but not under spch circum¬ 
stances as to make the appointment | absolutely 
void, which would warrant an order tl^at his dis¬ 
bursements be paid out of the fund, is, for ex¬ 
ample, where the property consisted of! a herd of 
cattle for which the receiver had to bjiy fodder. 
In such a case it would be fair and just to charge 
the successful party with the cost of feeding, for 
he would have had to incur it if the aiimals had 
remained in his own custody. But copimissions 
and all disbursements^ except such as ubovld have 
been necessary if the custody of the property had 
remained unclfi,anged, seem to me to i stand on 
a different footing*^ (p. 224). 
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The distinction between “expenses” and “compensa¬ 
tion for work done” is brought out with great distinct¬ 
ness in a leading Supreme Court case. 

Trustees v. Greenougli, 105 U. S. 527. 

In this case a mortgage bondholder performed very 
valuable services, extending over a period of ten years, 
in saving the property from waste and recovering large 
sums applicable to the claims against the corporation. 
Held, that he was entitled to have the fund charged with 
costs, counsel fees and expenses, i. e., actual disburse¬ 
ments, but not u'ith sums for private expenses or com¬ 
pensation. The Court said: 

“But there is one class of allowances made by 
the court which we consider decidedly objection¬ 
able. We refer to those made for the personal 
services and private expenses of the complainant. 
In England and some of the States, no such allow¬ 
ance is made even to trustees eo nomine. In other 
States it is. But the complainant was not a trus¬ 
tee. He was a creditor, suing on behalf of himself 
and other creditors, for his and their own benefit 
and advantage. The reasons which apply to his 
expenditures incurred in carrying on the suit, and 
reclaiming the property subject to the trust, do 
not apply to his personal services and private 
expenses. We can find no authority whatever foi 
any such charge by a person in his situation. 
Where an allowance is made to trustees for their 
personal services, it is made with a view to secure 
greater activity and diligence in the performance 
of the trust, and to induce persons of relianble 
character and business capacity to accept the office 
of trustee. These considerations have no appli¬ 
cation to the case of a creditor seeking his rights 
in a judicial proceeding. It would present too 
great a temptation to parties to intermeddle in 
the management of valuable property or funds 
in which thev have onlv the interest of creditors, 
and that perhaps only to a small amount, if they 
could calculate upon the allowance of a salary for 
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their time and of having all their private expenses 
paid. Such an allowance has neither ireason nor 
authority for its support’’ (pp. 537-538). 

The danger to which the Court here refers is very 
manifest in the instant case. The danger o^ abuse in 
the exercise of the right to seize supposed eiiemy prop¬ 
erty in wartime is great enough in any casej It ought 
not to be increased by giving the Custodian t|be right to 
compensate himself or add to the sums appropriated by 
Congress for the running expenses of his ofifibe through 
an abuse of his powers. | 

Appellants cite in support of their construction of the 
statute certain executive orders and assert 24) that 
the enactment of the act of March 4, 1923, is statutory 
confirmation of a practice theretofore existing] We chal¬ 
lenge the assertions of fact thus made. Therej is nothing 
in the executive orders which authorize the Alien Prop¬ 
erty Custodian to deduct from the respective trusts a 
percentage arbitrarily fixed by him; nor is there any¬ 
thing to support the assertion that Congress when it 
enacted the act of March 4, 1923, had knowledge of any 
such practice or intended to sanction or authoHze it. 

Running through all of these documents is the direc¬ 
tion that the property seized shall, to use |a common 
expression, ^‘pay its own way”. This is v^ry clearly 
expressed in the quoted section of the order bf July 16, 
1918 (p. 20) to the effect that such costs and expenses 
‘‘shall be limited to and paid or satisfied out of only the 
property or business or undertaking involved and out 
of which, on account of which, or in respect of which such 
costs, expenses, claim or demand shall have been incurred 
and shall have arisen or been created”. The bnly excep¬ 
tion is where such property is insufficient tq meet the 
charges incurred in respect of that particular property, 
in which event they may be paid out of otheif property, 
if any, oj the same enemy owner. This is an express 
direction that the property of one person sliall not be 
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charged with any expenses except such as are directly 
attributable to such property. The right here contended 
for by appellants is expressly denied by this order. 

Even if the language of this statute could be so 
stretched as to include any part of the fixed expenses of 
the Custodian’s ofiBce, it still fails to justify the practice of 
assessing a fixed percentage arbitrarily arrived at by the 
Custodian. To justify this practice it must be assumed 
that the cost of administering seized property bears some 
exact relation to its amount or value. This we denv. In 
cases where a charge is based upon or measured by the 
benefit conferred, it may be proper to measure the charge 
by the value of the property. In some cases the value of 
the property is a fair measure of the benefit conferred. 
These executive orders and the statute plainly proceed 
on no such theory. There is no direction or implication 
that the property involved shall be assessed for any sup¬ 
posed benefits arising through seizure and subsequent 
administration and management. The charges are ex¬ 
pressly limited to “expenses incurred”. Even if we go 
further and concede that the statute intends to tax 
against the property seized, any part of the overhead of 
the Custodian’s office and that it is humanly possible to 
determine the proportion of such costs that is properly 
attributable to each piece or lot of money and property 
involved, there still remains the objection that the Cus¬ 
todian cannot himself arbitrarily fix this charge. The 
same applies even if we concede that such charge may 
justly be measured by a fixed percentage of the money 
or of the value of the property’ involved. To allow the 
Custodian to fix such percentage arbitrarily is to grant 
to him the power of confiscation of property. If by exec¬ 
utive fiat the Custodian can fix this deduction at 2%, 
there is no limit short of the whole amount of the money 
and property involved to which he might not go. 

The recent decision in Vowinckel v. Sutherland (24 
Fed. Rep., 2d Series, 196; C. C. A., 9th Circuit, 1928), 


seems in principle to dispose of the Custodian’s conten¬ 
tion. The point decided is, that he is not entitled, under 
the amendment of March 4,1923, to charge against prop¬ 
erty wrongfully seized the expenses of the ^Department 
of Justice in an unsuccessful effort to defeajt the plain¬ 
tiff’s claim to the property. The court said:| 

‘‘If the Custodian is authorized to make the 
deductions here complained of, the remedy of the 
injured party is not complete and adequate. An 
innocent party is deprived of the use of his prop¬ 
erty by the acts of the government until the termi¬ 
nation of a suit to recover it, and to ^hen deduct 
the expenses incurred by the Department of Jus¬ 
tice in an unsuccessful defense against the claim 
would work a grave injustice, such as Congress 
never intended. Nor is this a just and reasonable 
construction of the statute. Expensesj incurred in 
resisting the former appeal were not lincurred by 
the Custodian, or by any depositary;for him, in 
securing the possession, collection oir control of 
the money or property, and it seems equally mani¬ 
fest that they were not incurred in protecting or 
administering the same. Every statute should be 
so construed as to avoid inequality or|injustice, if 
it admits of another reasonable interpretation” 
(p. 198). 

i 

The court here refuses to extend the right to deduct 
expenses incurred in “securing the possession” of prop¬ 
erty to further expenses incurred in resisting the owner’s 
effort to get it back again. Yet surely such an extension 
of the Custodian’s right would be fully as reasonable as 
the claim that an expeyise of administering property 
includes the general overhead of the governmental 
agencies which made the seizure, and have “adminis¬ 
tered” the seized property. The court points out the 
injustice of the construction contended for. ' It is surely 
no greater than the injustice of compelling J:he innocent 
victims of a war measure to bear the expense of creating 
and maintaining the governmental agency jwhich inter¬ 
feres with their property rights. 
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POINT III. 

A statute charging against successful claimants of 
property seized by the Alien Property Custodian any 
sums for administrative expense other than such items 
as are necessarily and directly attributable to such prop¬ 
erty would be unconstitutional. 

The Federal Constitution provides that ‘‘no person 
shall be deprived of life, liberty or property vrithout due 
process of law’’ (Fifth Amendment). There are similar 
provisions in the Constitutions of most of the States. 

In a number of cases it has been held that where prop¬ 
erty has been taken in invitum from the true owner, it is 
unconstitutional to attempt to charge against the prop¬ 
erty, as a condition of its return to the owner, fees and 
charges resulting from the illegal seizure. 

In Boive v. United States Reflector Company (36 Hun 
407) property was seized by the sheriff on a warrant of 
attachment which was subsequently vacated. The sheriff 
under the authority of a statute (Code Civ. Pro., Sec. 
709) claimed to deduct his fees and expenses as a condi¬ 
tion of returning the property. The sheriff had, upon 
the stipulation of the owners, paid certain rent; and the 
court held that he might deduct this. It was held, how¬ 
ever, that “beyond that he has no right to proceed against 
this property for the satisfaction of his costs, charges and 
expenses” (p. 413). The court said 

“The attachment was not issued at the instance, 
or under the authority, of either of the defendants, 
but solely at the instance and upon the application 
of the plaintiffs in the other action. It was as to 
the defendants an adverse proceeding, whose object 
was to seize the property of the party against 
whom the attachment was issued and hold it as a 
security for the plaintiffs’ demand in the action. 
By such a proceeding the owner of the attached 
property entered into no obligation or duty to pay 
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its costs, charges or expenses. But, ^o far as a 
liability for their payment would arisd out of the 
facts, it must be exclusively that of thd persons in 
whose favor and at whose instance the | attachment 
was issued and the property was seized. Its seiz¬ 
ure arose out of no fault of the defendants, as has 
been demonstrated by the fact that the |attachment 
has been voluntarily abandoned and alko set aside 
by an order of the court. But without' its consent 
its property was taken under it and placed in the 
possession of the sheriff, where since its seizure it 
has remained. To permit the sheriff to hold it now, 
after the attachment has been set aside, until his 
costs, charges and expenses have beei paid, and 
sell it for their payment, would be to allow him to 
hold and dispose of the property of oiie party to 
pay the debt exclusively of another. • ^ * 

‘^Upon this subject care has been taken to pre¬ 
serve and protect the rights of the owners of prop¬ 
erty against interference of this description, even 
though that may have been provided fdr by an act 
of the legislature. To prevent such interference 
it has been declared that ^no member of this State 
shall be disfranchised or deprived of 'any of the 
rights or privileges secured to the citizens thereof, 
unless by the law of the land or the jud^ent of his 
peers.’ I 

‘‘Nor be deprived of life, liberty or property 
without due process of law.” (Const., aiit. 1 6.) 

“And these provisions have been so construed 
as to maintain the rights of property against 
mere legislative interference, and as i’equiring a 
legal proceeding following other ordinary forms of 
law and resulting in a judgment upon some obliga¬ 
tion or contract or liability incurred by the party 
proceeded against, before he can be di'^^sted of 
his property, and it can be applied to the uses of 
another party. They protect the owner against 
the taking of his property by color of I legislative 
authority, to bestow it upon or give or devote it to 
the uses of another person” (pp. 408-ld). 

• I 

In Weston v. Watts (45 Hun 219) a receWer of part¬ 
nership property was appointed, on the application of the 
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plaintiffs, two of the partners. This receivership was 
subsequently vacated. Held, that the expenses of the 
receiver should be charged against the plaintiffs, not 
against the partnership property. The court said 

“To take a person’s property from him by an 
unauthorized proceeding and place it in the hands 
of a receiver, and then subject him to the expenses 
of the pi’oceeding, would be very transparently 
unjust, even if the courts had the power to do that. 
Cases are not uncommon where the result would 
be ruinous to the injured indmdual. "* * * It 
is sufficiently injurious for a person to have his 
property taken from him, or his person subjected 
to arrest, without right; and upon no legal prin¬ 
ciple can the wrong be aggravated in such a man¬ 
ner as to order him to pay the expenses of the 
proceeding. * • • 

‘‘The fundamental law of the State will not 
permit that to be done, for it has been provided 

bv section 6 of article 1 of the Constitution of the 

♦ 

State, that no person shall be deprived of life, 
liberty or property without due process of law. 
And a legal proceeding by which he may be di¬ 
vested of his property which is unauthorized, and 
afterwards set aside, cannot be such due process. 
The law cannot sanction the taking of one man’s 
property, in this manner and subjecting it to the 
expenses or obligations of another” (pp. 220-21). 

In Z^mon Distilling Company v. Union Pharmaceutical 
Company (56 X. Y. Super. 417), an attachment was 
vacated and the sheriff insisted upon the pa^unent of his 
fees before returning the property. The court refused 
to impose this condition, saying: 

“The counsel for appellants supposes that no 
provision of the Code gives the right of the sheriff 
to hold the property for his fees when the attach¬ 
ment is vacated on the application of a person, 
other than the defendant, and who has acquired 
a lien upon the property, urging that section 709 
is confined to an application by the defendant. I 
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am inclined to think that this is not correct, be¬ 
cause in that section it is made the d^ity of the 
sheriff ^to deliver over to the defendant or to the 
person entitled thereto’ upon demand| and upon 
payment of his fees, all attached property. This 
implies that the case of an application of such 
person, is considered by the section. |If this be 
so, then the first part of the section is |to be read 
‘where a warrant of attachment is vacated or an¬ 
nulled upon the application of the defendant, or 
any person, etc., or an attachment is discharged 
upon the application of the defendant,!’ etc. 

^‘Bid as the counsel shoivs, the exaction of the 
section, that a personas property shall \not he de~ 
Vwered to hi 711 until he pays fees for wJ^ich he has 
no. personal liability, is imconstitutional and there¬ 
fore inoperative'^ (pp. 421-2). i 

In Genovese v. Horn (116 Misc. 126), jhe sheriff 
seized, on attachment, property belonging to I the plain¬ 
tiff, not to the judgment debtor. Held, that the plaintiff 
was entitled to the return of the property without pay¬ 
ing any of the sheriff’s fees or charges, despijte a statu¬ 
tory provision to the contrary. The court s^id: 

“Section 658a of the Code of Civil Procedure 
does contain a provision requiring a claimant to 
pay the sheriff’s fees before getting back his prop¬ 
erty which has been seized. But that section does 
not apply to actions in the Municipal Court. And 
if it did, it could be attacked as being Unconstitu¬ 
tional. To require a person whose property has 
been wrongfully seized under an attachment 
against the property of another to pay the officer’s 
fees on the attachment before being allowed to re¬ 
take the property would be a violation bf the con¬ 
stitutional provision against depriving a person 
of his propertv without due process of law” (p. 
128). 


It is submitted that these decisions lay dbwn a rea¬ 
sonable rule which should be followed in construing the 
similar language of the Fifth Amendment. 


! 
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The various cases cited by Appellants we deem it un¬ 
necessary to discuss in detail. Cases like Miller v. United 
States (11 Wall 268) simply sustain the unquestioned 
right of the Government to seize and confiscate in time 
of war the property of enemies. We are dealing here with 
the property of friends, not enemies. Cases like Hay- 
croft V. United States (22 Wall 81) arising under the 
Captured and Abandoned Property Act of March 12, 
1863, likewise are inapplicable. Those cases all rest 
primarily upon the doctrine that the Government is not 
responsible except by express statutory consent, for the 
torts of its agents, and therefore when the owner of 
property, even though seized wrongfully, sues for the 
proceeds which have found their way into the public 
treasurv, recoverv is limited to the net amount which 
went into the treasury. In the case of Steamer Saratoga 
V. 438 Bales of Cotton (1 Woods 75) which is the only 
case we have found where the owner sued for the prop¬ 
erty before its sale, the Court refused to allow the ex¬ 
penses of transportation and storage to be charged 
against the cotton wrongfully seized, saying: 

‘‘To authorize the seizure or transportation of 
this property by the agent of the treasury it must 
have been either abandoned or captured. This 
property ^yas not abandoned, for it was on the 
premises of the owner, who was then present either 
by his agent or in person, claiming the property 
and protesting against its seizure or removal. 

“It was not captured unless taken flagrante 
hello or surrendered as the property of the Con¬ 
federate States at the close of the war. There is 
no proof that it ever was so captured or surren¬ 
dered. 

“We find, therefore, that after the actual close 
of the war, after hostilities had for sometime 
ceased, this property of the private citizen was 
taken forcibly from his possession, against his 
will, by a person having no claim, or color of a 
claim, to it: and who, to state his character in the 
mildest words the transaction will admit, was a 
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naked trespasser. Such a trespasser could no more 
subject property to charges which the owbaer would 
be under obligation to pay, than if he had stolen it. 
The charges which the owner, when following up 
his property, can be required to pay, are jsuch only, 
as he has agreed to pay^’ (pp. 77-8). 

I 

The various decisions respecting the rights 0f trustees 
to commissions and expenses either fail to sustain the 
arguments advanced or are beside the point. we have 
already pointed out, the Alien Property Custodian is not 
a trustee even of enemy property properly seized within 
the purview of those cases which hold that a Itrustee is 
entitled to commissions. The Custodian is a pul|)lic official 
whose salary is fixed by statute, and there is ho rule or 
principle of law, and no case has been cited, iior do we 
believe can be cited holding that such an official is en¬ 
titled to exact from property in his custody additional 
compensation to say nothing in such an amount as he 
may deem it proper or expedient to take. 


Conclusion. | 

The question presented by this appeal is determined 
by what seem to us a few fundamental princif^als as to 
which there can be little dispute. The Alien jProperty 
Custodian is a public official whose rights and powers as 
well as his responsibilities are fixed by statute. The 
organization which has been built up for administering 
his office is a public agency for the maintenance! of which 
appropriations are regularly made by Congress. The 
Custodian is authorized to seize and take possession of 
property only in accordance with the Trading!with the 
Enemy Act and the acts subsequently passed Amending 
and supplementing it, and he must hold, manage, admin¬ 
ister and dispose of the property strictly in accordance 
with the statute. 

I 
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The attempt to find outside of the statute some justifi¬ 
cation for the arbitrary appropriation of 2% of the 
money and property of Appellees is unsupported by judi¬ 
cial precedent or by any principles of right or justice. 
The Alien Property Custodian seized this property not 
at the request of the owmers or for their benefit but in 
the exercise of the war powers of the United States. He 
has held this property not as a trustee but as a public 
olBBcial. The words in the statute which sav that he shall 
have all of the powers of a trustee do not create him a 
trustee. They merely define the powers which he, as a 
statutory public official, may exercise over property com¬ 
ing into his possession. The bringing of a suit under 
Section 9 leaves him simply a public official having the 
custody of property to be safely held as in the case of 
an attachment pending the outcome of the suit. The 
decree below has directed that the money and property 
be paid over and delivered to Appellees, its rightful ovti- 
ers; and this means the whole of it, not merely such part 
of it as may remain after the Alien Property Custodian 
has withheld such percentage as he may see fit to deduct. 

The attempt to justify the deduction under the Trad¬ 
ing with the Enemy Act likewise fails. That statute, we 
submit, can not be stretched so as to include the deduction 
by the Custodian under the guise of administrative ex¬ 
pense of such percentage of the property as he may see 
fit to withhold. The statute limits the deduction to such 
sums as are necessarily expended for or in respect of the 
particular money and property from which it is attempted 
to make the deduction. Xo attempt is made, except by a 
few unsupported assertions of counsel, to justify upon 
such ground the withholding of the sum involved in this 
appeal. Any other deduction from the money and prop¬ 
erty of Appellees whether under the purported authority 
of statute or upon any other ground would be in viola¬ 
tion of the Constitutional guarantees to which the Appel¬ 
lees as well as citizens of this Country are entitled. 
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In its last analysis, this appeal presents simply an¬ 
other chapter in the perpetual conflict between Bureau- 

i 

cracy and Private Rights. The Government officials, 
defendants in the court below and Appellan^; here, ap¬ 
parently not being satisfied with the sums appropriated 
by Congress for the expenses of their offices have con¬ 
ceived this plan of levying toll upon the money and prop¬ 
erty passing through the office of the Alien Property 
Custodian. The dangers and injustice of any such prac¬ 
tice are manifest and we do not believe this Court will 
give its sanction to any such arbitrary procedure. 

It is respectfully submitted therefore, that;the decree 
appealed from should be affirmed. Unfortunately it can 
not be with costs. I 

i 
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Lyttleton Fox, 

Speer Whitaker, ! 

Lawrence A. Baker, 

Attorneys for Appellees. 
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